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Court of Appeals of the District of Colombia. 


No. 3203. 

John William Henry, Appellant, 

vs. 

The United States of America. 

• _ 

a Supreme Court of the District of Columbia. 

Criminal. No. 30154. 

The United States of America, Plaintiff, 

vs. 

John William IIenry, and Benjamin W. Woodruff, Defendants. 

United States of America, 

District of Columbia, ss: 

Jt Remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the ahove-entitled cause, to-wit: r 

1 Indictment. 

Filed in Open Court, December 17, 1914. 

Ill the Supreme Court of (ho District of Columbia. Holding a 
Criminal Term, October Term, A. D., 1014. 

District of Columbia, ss: 

The Ora ml Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their eath, do present • 
i hat one John William Henry and one Benjamin W. Woodruff 
each late of the District aforesaid, on, to wit, the t wen tv-seventh dav“ 
of October, in the year of our Lord one thousand nine'hundred and 
fourteen at the District aforesaid, were employed to he and were the 

V * .. , l in and about the matters and things 

hereinaftei set out; and that on the day and year aforesaid, and at 
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JOHN WILLIAM HENRY VS. 


in the name of the said Mary E. Relmus, and was of the value of, 
to wit, two thousand dollars; and one certain other certificate, num¬ 
bered, to wit, thirty-two thousand six hundred and twenty-four, for 
three shares of the capital stock of the said Mergenthaler Linotype 
Company, a body corporate, as aforesaid, each of which shares of 
stock was of the par value of, to wit, one hundred dollars, and of 
the market value of, to wit, two hundred dollars, and which said 
last mentioned certificate of stock was dajted as of, to wit, the six¬ 
teenth dav of November, in the vear of our Lord one thousand nine 
hundred and eleven, and was countersigned and registered as of, to 
wit, the sixteenth day of November, in the year last aforesaid and 
was issued in the name of the said Marv E. Helmus, and was of 
the value of, to wit, six hundred dollars; and each of which said 
certificates of stock, each of the value aforesaid, was the property 
of the said Mary E. Heinous, and had come into such possession and 
under such care of them, the said John William Henry and the said 
Benjamin W. Woodruff, bv virtue of the said employment of them, 
the said John William Ilenrv and the said Benjamin W. Woodruff, 
as such agents as aforesaid: and that they, the said John William 
Henry and the said Benjamin W. Woodruff, so haying the said three 
certificates of stock, each of the value aforesaid, in their possession 
and under their care, as aforesaid, did then and there, and while 
they, the said John William ITenrv and the said Benjamin W. Wood¬ 
ruff. were such agents, as aforesaid, wrongfully and felo- 
fi niouslv convert the same to their own use. and fraudulently 
and feloniously take, make away with and secrete the same, 
with intent to convert the same to their own use, and did thereby 
then and there embezzle the same: against the form of the statute 
in such case made and provided, and against the peace and govern¬ 
ment of the said United States. 

Fourth Count. 

v\nd the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said John William Ilenrv ami the said Benjamin W. 
Woodruff, on, to wit, the said twenty-seventh day of October, in . 
the year of our Lord one thousand nine hundred and fourteen, at 
the District aforesaid, did have in their possession one certain cer¬ 
tificate, numbered, to wit, thirty-two thousand six hundred and four¬ 
teen, for five shares of the capital stock of the said Mergenthnler 
Linotype Company, a body corporate, as aforesaid, each of which 1 
said shares of stock was of the par value of, to wit, one hundred dol¬ 
lars, and of the market value of, to wit, two hundred dollars, 
and which said certificate of stock was dated as of, to wit, the 
eleventh day of November, in the year of our Lord one thousand 
nine hundred and eleven, and was countersigned and registered as 
of, to wit, the thirteenth day of November, in the year last afore¬ 
said, and was issued in the name of the said Mary E. Helmus, and 
was of the value of, to wit, one thousand dollars; and one certain 
other certificate, numbered, to wit, thirty-two thousand six hundred 
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fifteen, for ten shares of the capital stock of the said Mergen- 
thaler Linotype Company, a body corporate, as aforesaid, each of 
_ which said shares of stock was of the par value of, to wit, one 
4 hundred dollars, and of the market value of, to wit, two hun¬ 
dred dollars, and which said last mentioned certificate of 
9tock was dated as of, to wit, the eleventh day of November, in the 
year of our Lord one thousand nine hundred and eleven, and was 
countersigned and registered as of, to wit, the thirteenth day of No¬ 
vember, in the year last aforesaid and was issued in the name of 
the said Mary E. Helmus, and was of the value of, to wit, two thou¬ 
sand dollars; and one certain other certificate, numbered, to wit, 
thirty-two thousand six hundred and twenty-four, for three shares 
of the capital stock of the said Mergentharler Linotype Company, a 
l>ody corporate, as aforesaid, each of which said shares of stock was 
of the par value of, to wit, one hundred dollars, and of the market 
value of, to wit, two hundred dollars, and which said last mentioned 
certificate of stock was dated as of, to wit, the sixteenth day of No¬ 
vember, in the year of our Lord one thousand nine hundred and 
eleven, and was countersigned and registered as of, to wit, the six¬ 
teenth day of November, in the year last aforesaid, and was issued 
in the name of the said Mary E. Helmus, and was of the value of. 
to wit, six hundred dollars; and each of which said certificates of 
stock, each of the value aforesaid, was the property of the said Mary 
E. Helmus; and which said three certificates of stock, each of the 
value aforesaid, had been delivered and entrusted to the possesion 
of them, the said John William Henry and the said Benjamin W. 
Woodruff, as such agents as aforesaid, bv the said John Helmus, 
for the purpose of applying the same for the use and benefit of her, 
the said Mary E. Helmus, the owner thereof, that is to say, for the 
purpose of selling and disposing of the said three certificates 
of stock, each of the value aforesaid, for the use and benefit 
of her, the said Mary E. Helmus, and delivering the proceeds 
of such sale and disposition thereof to her, the said Marv E. Helmus; 
and that the said John William Henry and the said Benjamin w! 
Wood niff, so being entrusted with the possession of the said three 
certifica/tos of stock, each of the value aforesaid, in the manner and 
form last, aforesaid, and for the purpose aforesaid, and while so pos¬ 
sessed, as aforesaid, did then and there, to wit, on the said twenty- 
seventh day of October, in the year of our Lord one thousand nine 
hundred and fourteen, and at the District aforesaid, feloniously and 
fraudulently convert the same to their own use; against the form of 
the statute in such case made and provided, and against the peace 
and government of the said United States. 

JOHN E. LASKEY, 
Attorney of the United Staten in and for 

the District of Columbia. 

(Endorsed:) Criminal No. 30154. United States vs. (1) John 
William Henry. (2) Benjamin W. Woodruff. Embezzlement; and 
violation of Section 8516 of the code of the District of Columbia. 
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Witnesses: John Ilelinus. Edmund S. Wolfe. Robert N. Harper. 
Ralph P. Barnard. A True Bill: Sami. G. Eberly, Foreman. 


9 Demurrer. 

Filed March 10, 1915. 

* * * * * * * 

1. The defendant, John William Henry, says that the indict¬ 
ment is bad in substance. 

2. The defendant, John William Henry, says that the first count 
of the indictment is bad in substance. 

3. The defendant, John William Henry, says that the second 
count of the indictment is bad in substance. 

4. The defendant, John William Henry, says that the third count 
of the indictment is bad in substance. 

5. The defendant, John William Henry, says that the fourth 
count of the indictment is bad in substance. 

DAN THEW WRIGHT, 
Attorney for J. William Henry. 

Neither the indictment nor any count thereof charges the de¬ 
fendant with the commission of an offense, several counts are im- 
projjerlv joined, the indictment and the several counts thereof are 
repugnant, other reasons appearing on the face of the indictment. 


10 Supreme Court of the District of Columbia. 

i 

Saturday, March 20th, A. I). 1915. 

The Court rosmnes its session pursuant to adjournment, Mr. Chief 
Justice Covington presiding. 

******* 

Come as well the Attorney of the United States, as the defendants 
in proper person, according to their several recognizances and by 
their attorneys, Daniel Thcw Wright, Wade II. Ellis and R. Golden 
Donaldson, Esquires; and thereupon the Court overrules the demur- 
lei's heretofore fded and submitted by each of the said defendants 
in this case, to which action of the Court each defendant by his said 
attorney asks an exception which is noted; whereupon the defend¬ 
ants being arraigned upon the indictment, the reading whereof they 
specifically waive, each pleads not guilty thereto, and for trial puts 
himself upon the country, and the Attorney of the United States doth 
the like. 
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11 Supreme Court of the District of Columbia. 

Wednesday* May 2", A. D. 1917. 

The Court resumes ite session pursuant to recess, Mr. Justice Me- 
Coy presiding. 


Come again the parties aforesaid, in manner aforesaid, and the 
same jury that retired to consider of their verdict; whereupon the 
jury being asked if they have agreed upon a verdict, upon their oath 
say they find the defendant guilty in manner and form as charged 
in the first (1) and third (3) counts of said indictment, and not 
guilty upon the second (2) and fourth (4) counts of said indict¬ 
ment; whereupon said defendant is released upon the same recogni¬ 
zance heretofore entered into in this case. 


12 Supreme Court of the District of Columbia. 

Saturday, March 2", A. D. 1918. 

. Tl ^‘ Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice McCoy presiding. 


Come ns well the Attorney of the United States, as the defendant 
in proper person, according to his recognizance, and by his attorneys, 
Messrs. Dan Tliew Wright and T. Morris Wampler; whereupon it 
is demanded of the defendant what further he has to say why the 
sentence of the law should not be pronounced against him mid he 
says nothing except as he has already said; whereuponit ii c"nsid 
ered bv the Court that for his said offense, ns set forth in the first 
(1st) count of said indictment, the said defendant shall be im¬ 
prisoned m the Penitentiary (as designated by the Attorney Gen- 
eral of the 1 nited States) for the period of four (4) vears to take 
ofioct from and including the date of arrival of said defendant at 
said I enitentiarv; and it is considered by the Court that for his 
offense as set. forth in the third (3rd) count of said indictment, said 
defendant shall be further imprisoned in the Penitentiary (as desig- 
nated by the Attorney General of the United States) for a period of 
four (4) years, to take effect from and including the date of expira¬ 
tion of the sentence imposed upon said defendant on the first (1st) 
count of said indictment; and thereupon the defendant bv his at¬ 
torneys notes an appeal to the Court of Appeals of the District of 
Columbia from the judgment of the Court in this case; whereupon 
the Court fixes 1 he amount of bond for cost on appeal at one hun- 
dred dollars ($100.00) thereupon, upon motion of said de- 
13 fendant by his attorneys, it is by the Court ordered that the 
said defendant be released upon the same bond heretofore 
entered into in this case. 
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Memoranda. 

» 

March 5, 1918.—Bond for costs on appeal approved and filed. 

) 

April 8, 1918.—Bills of Exceptions submitted and time to file 
Transcript of Record extended to and including June 15, 1918. 

% 

June 14, 1918.—Time to file Transcript of Record extended to 
and including July 15, 1918. 

Supreme Court of the District of Columbia. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 


Monday, July 15", A. D. 1918. 

******* 

Now comes here the defendant by his Attorney Daniel Thew 
Wright and prays the Court to sign, and make a part of the record 
his Bill of Exceptions taken during the trial of the case and sub¬ 
mitted to the Court on the 8" day of April, 1918, which i9 
14 accordingly done, Nunc pro tunc; and thereupon upon motion 
of Attorneys for both parties, it is by the Court this 15" day of 
July, 1918, ordered that the time to file* the Transcript of Record 
in the Court of Appeals of the District of Columbia be, and the same 
i 9 hereby extended to and including the 1" dav of September, 1918. 

WALTER T. McCOY, 

Chief Justice. 


Stipulation. 
Filed July 19, 1918. 


******♦• 

For the purposes of appeal, it is hereby stipulated bv the parties 
through their respective counsel, that none of the exhibits attached 
to the Bill of Exceptions l>e printed; and that either party may at 
the argument of and presentation of the appeal, use and display to 
the Court the original or photographs of any of the physical things 
which were produced at the trial as shown by the Bill of Exceptions. 

JAMES B. ARCHER, 

Assistant United States Attorney. 

DAN THEW WRIGHT, 

Attorney for Defendant. 


THE UNITED STATES OP AMERICA. 
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Assignments of Error. 
Filed July 19, 1918. 


Now comes the defendant and files the following Assignments of 
Error m the above entitled cause: 

Th , e 1 £? u * erred ,'? « verrulin g 'he motion to quash the indict- 
ment. (Bill Ex. p. 1.) /Z 2- J - X y. 

2 . The Court erred in overruling the demurrer to the indictment. *X 

*V 1 ‘ le V our, 1 erred »» overruling the motion to require the prose- 
cution to elect between the first and second counts on the one hand 

and the third and fourth counts on the other hand, before the intro- 
duction of evidence. (Bill of Ex; p. 2-3). + 

4. The Court erred in receiving in evidence over the defendant’s 
objection the documents “Warburton No. 1”, “Warburton No. 2”, 

\\ arburton No 3 and W arburton No. 4”, or any of them. (Bill 

rjx. p. y). /c ^ 

oa. The Court erred in permitting the witness Edmund S. Wolfe 
to testify concerning the Barklie draft for $5000., and how long it 
remained inJ^js bwik^nd tlw date it was taken up. (Bill Ex. p. 

r,f> The Court erred in permitting the witness Edmund S. Wolfe 
to ielate the conversation he had with the defendant concerning the 
Barklie draft. (Bill Ex. p. 24.)/£ 6 

6 . The Court, erred in permitting the District Attorney to pro- 
duce to the witness Wolfe before the jury, notes identified as “Wolfe 

No. o and W olfe No. 6 , not offered or received in evidence. (Bill 
Ex. p. 26). si i. 

ip The ^°» rt 11 eri ^ d in receiving in evidence the draft for 

16 $5000. on Isabelle Barklie (Bill Ex. p. 30.) /£ ^ y 

The Court erred ip stating “The ledger sheets could 

lie ottered and if thev were not objected to thev could go in_” 

(Bill Ex. p. 31.) /C ic & & 

8 . The Court erred in stating “It is a question of whether or not 
it is sufficient to prove whether we have to call Mr. Carter here to 

^.Yf 2}' If nobocjv objects to it, it is perfectly good evidence.” 

(Bill Ex. p. 31.) /Y . 

9. The Court erred in permitting the witness Edmund S. Wolfe 

qo 09 y t0 the amo } lnt of two unproduced drafts. (Bill of Ex. p. 

32-33.) /t (9 

10 . The Court erred in permitting the witness Wolfe to answer the 

question, “Have you any recollection of anv other over draft before 
the loan of $16000. was made?” (Bill of Ex. p. 33 .) -y 

11. The Court erred in permitting the witness Phillip J. Rvan to 
answer the question, “What would you sav the balance of Lewis 
Johnson Company in the American National Bank to be on Octo¬ 
ber 26, 1914? (Bill Ex. p. 35.) /g • 

2—3203a 
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Memoranda. 

# 

March 5, 1918.—Bond for costs on appeal approved and filed. 

) 

April 8, 1918.—Bills of Exceptions submitted and time to file 
Transcript of Record extended to and including June 15, 1918. 

June 14, 1918.—Time to file Transcript of Record extended to 
and including July 15, 1918. 

Supreme Court of the District of Columbia. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 


Monday, July 15", A. D. 1918. 

******* 

Now comes here the defendant bv his Attorney Daniel Thew 
Wright and prays the Court to sign, and make a part of the record 
his Bill of Exceptions taken during the trial of the case and sub¬ 
mitted to the Court on the 8" day of April, 1918, which i9 
14 accordingly done, Nunc pro tunc; and thereupon upon motion 
of Attorneys for both parties, it is by the Court this 15" day of 
July, 1918, ordered that the time to file the Transcript of Record 
in the Court of Appeals of the District of Columbia be, and the same 
is hereby extended to and including the 1" day of September, 1918. 

WALTER I. McCOY, 

Chief Justice. 

Stipulation. 

Filed July 19,1918. 

******** 

For the purposes of appeal, it is hereby stipulated by the parties 
through their respective counsel, that none of the exhibits attached 
to the Bill of Exceptions be printed; and that either party may at 
the argument of and presentation of the appeal, use and display to 
the Court the original or photographs of any of the physical things 
which were produced at the trial as shown bv the Bill of Exceptions. 

JAMES B. ARCHER, 

Assistant United States Attorney. 

DAN THEW WRIGHT, 

Attorney for Defendant . 
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Assignments of Error . 
Filed July 19, 1918. 


Now comes the defendant and files the following Assignments of 
Frror in the above entitled cause: 

Th ,® erred \ n overruling the motion to quash the indict- 
ment. (Bill Ex. p. 1.) /t Z- 3 . X y. 

i' Z\* £ OUI ? erre 1 ! n overrul ' n g the demurrer to the indictment.*-^ 

f: 1 * le V° u . rl , erred ,n overruling the motion to require the prose- 
cution to elect between the first and second counts on the one hand 
and the third and fourth counts on the other hand, before the intro- • 
duction of evidence. (Hill of Ex. p. 2-3). /< *- r- 

4. The Court erred m receiving in evidence over the defendant’s 
!!iV. ei , lon * ,e documents “VVarburton No. 1”, “Warburton No 2” 

\Y arburton No 3” and ’‘Warburton No. 4”, or any of them. (Bill 

nx. p. y). /c 

oa. The Court erred in permitting the witness Edmund S. Wolfe 
to testify concerning the Barklie draft for $5000., and how long it 
remained inJhjsJj^k^and the date it was taken up. (Bill Ex. p. 

f>/>. The Court erred in permitting the witness Edmund S Wolfe 
to relate the conversation he had with the defendant concerning the 
Barklie draft. (Bill Ex. p. 24 .)/£** o ■ 

6. The Court erred in permitting the District Attorney to pro- 
(luce to the witness Wolfe before the jury, notes identified as “Wolfe 

No. 5 and olfe No. 6 , not offered or received in evidence. (Bill 
Ex. p. 26). /{ 

ic The £°urt erred receiving in evidence the draft for 

16 $5000. on Isabelle Barklie (Bill Ex. p. 30.) /? j- 

The Court erred ip stating ‘‘The ledger sheets could 

ne offered and if they were not objected to thev could go in-”. 

(Bill Ex. p. 31.) /C y. vTl & £ 

8. The Court erred in stating “It is a question of whether or not 
it is sufficient to prove whether we have to call Mr Carter here to 

PEy? '*• If "°' K>d J ob i ects t0 it, it is perfectly good evidence.” 

(Bill Ex. p. 31.) // % 

0. The Court erred in permitting the witness Edmund 8. Wolfe 
Qo ™\ y *° the “"l 0 } 1 " 1 of two unproduced drafts. (Bill of Ex. p. 

10.. Th© Court erred in permitting the witness Wolfe to answer the 
question, Have you any recollection of any other over-draft before 
the loan of $16000. was made?” (Bill of Ex. p. 33.) /? 

11. The Court erred in permitting the witness Phillip J. Rvan to 
answer the question, “What would yon sav the balance of Lewis 
Johnson A Company in the American National Bank to be on Octo¬ 
ber 26, 1914?” (Bill Ex. p. 35.) ft ^ ■ 

2—3203a 


J 



fo- ft 


/(<» / 



10 JOHN WILLIAM HENRY VS. * 


11a. The Court erred in permitting the witness Phillip J. Ryan 
to answer the question, “Have you the amount of the balance on 
October 27, 1914?” (Bill Ex. p. 35)./?* f 

116. The* Court erred in permitting the witness Phillip J. Ryan 
to answer the question, “Will you refer to the account of the Amer¬ 
ican Security & Trust Company on the date of October 26, 1914, 
and state what the balance of Lewis Johnson & Company was on 
that date?” (Bill Ex. p. 35)yC f 

11c. The Court erred in permitting the witness Phillip J. Ryan 
to answer the question, “What was the balance in the Amer- 

17 iean Security k Trust Company on the 27th of October, 
1914?” (Bill Ex. p. 35.) /£ 

11 d. The Court erred in permitting the witness Phillip J. Ryan 
to answer the question, “What was the balance in the Commercial 
National Bank on October 26th, 1914?” (Bill Ex. p. 36.)/?^^ 
11c. The Court erred in receiving in evidence the ledger pages of 
the account of the Commercial National Bank. (Bill Ex. p. 36.) 

11/. The Court erred in permitting the witness Phillip J. Ryan 
to answer the question, “What was the balance on October 27, 1914?” 
(Bill Ex. d. 37.) S~/ 

11(7. The Court erred in receiving the testimony of the witness 
Phillip ,T. Rvan concerning the account of Drexel & Companv. (Bill 
Ex. P . 17.) /2 fy 

116. The Court erred in receiving the testimony of the witness 
Phillip J. Ryan concerning the account of Federal National Bank.' 
(Bill Ex. p. 46.) /? 

111. The Court erred in receiving the testimony of the witness 
Phillip J. Rvan concerning the account of the National Park Bank 
of New York. (Bill Ex. p. 47.)/? S& o 

11/. The Court erred in receiving the testimony of Phillip J. Rvan 
as to the account of Lewis .Johnson & Company with the Riggs Na¬ 
tional Bank. (Bill Ex. p. 48.) 6® 

\\k. The Court erred in receiving the testimony of Phillip J. 
Ryan to the account of the Bank of Australasia. (Bill Ex. p. 49.) 

11A. The Court erred in receiving the testimony of Phillip J. 
Rvan as to the account of Brown Brothers & Co. (Bill Ex. p. 50.) 

11m. The Court erred in permitting Phillip J. Rvan to 

18 answer the question, “See if there is any writing there on 
the first page of sheet 20 which is not yours, and if so indicate 

the date of it.” (Bill Ex. p. 50.) (> / 

llw. The Court erred in receiving the testimony of Phillip J. 
Ryan concerning the account of the Franklin National Bank. (Bill 
Ex. p. 51.) fc C i h 

11©. The Court erred in receiving the testimony of Phillip J. 
Ryan concerning the account of the Marine Bank, Norfolk. (Bill 
Ex. p. 51.) /£ £ 2- 

12. The Court erred in refusing to allow' Phillip .J. Rvan to 

answer on cross-examination the question, “Is it not true that the 

last 52 accounts which you examined on separate sheets in this book, 

that none of them were in existence until more than a vear after the 

* 
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iweheivof Lewis Johnson & Co. were in charge?” (Bill Ex. p. 55.) 

1J. 1 he Court erred in refusing to allow Phillip J. Ryan to answer 
on cross-examination the question, “Four out of those ten items do 
n °i at , a 111 <he a, . ,,0 ? nt «>lun»n do they?” (Bill Ex. p. 55.) * *T 

m -ir ,e rF 0l,rt erre ^ interfering with the cross-examination of 
I hillip J Ryan by stating. “Well, that is a matter of fact, that can 
I* agreed on, is it not?” (Bill Ex. p. 63.) /Z 7 3 

lo. The Court erred in receiving the testimony of Charles Edward 
Carter, Jr., as to the state of the account of Lewis Johnson k Com-. 

P® n y w, th District National Bank, as shown by a paper not 
offered in evidence. (Bill Ex. p. 67-68.) 

If). The Court erred in receiving the testimony of Eldon C. 

Ixiwis as to the state of the account of I^ewis Johnson & Com- 
pany with the District National Bank, as shown by a paper 
not offered in evidence. (Bill Ex. p. 69.)-^ Jy 

17. I he Court erred in permitting W. Morris l^ammond to answe** 
the question asking for the balance of Lewis Johnson k Co. with the 
American National Bank on October 26, 1914. (Bill Ex. p. 70.)//;>£> 

Ini. The Court erred in the same ruling as to their balance witli 
American Security k Trust Co. (Bill Ex. p. 70.) f 

1 /The Court erred in the same ruling as to their balance with 
the Commercial National Bank. (Bill Ex. p. 71.) 

1 k\ The Court erred in the same ruling as to their balance with 
the District. National Bank. (Bill Ex. p. 71.) 7f 

17</. The Court erred in the same ruling as to the balance of the 
account of Lewis Johnson & Co. Special. (Bill Ex. p. 71.) /f 7 ? 

1 <I he Court erred in the same ruling as to the account with 
Drexel & Co. (Bill Ex. p. 71.) p? 

1 //. I he Court ciT(*d in the same ruling as to the account with 
the ^Federal National Bank. (Bill Ex. p. 72.) /Z 

The CVmrt erred in the same ruling as to the account with 
the First National Bank of N. Y. (Bill Ex. p. 72.) <T2> 

17/*. The Court erred in the same ruling as to the account with 
the National Park Bank of N. Y. (Bill Ex. p. 72.) Jfo 
1*/.. 1 he ( ourt erred in the same ruling jis to the account with 
the Jtiggs National Bank. (Bill Ex. p. 72.) /U 

17/ The Court erred in the same ruling as to the account with 
the Continental Trust Co. (Bill Ex. p. 73.). /Z <Td 
1 The Court erred in the same ruling as to the account 
with the United‘States Trust Co. (Bill Ex. p. 73.)>fvV 
1*/. The Court erred in the same ruling as to the account with 
the United States Trust Co. on October 27. 1914. (Bill Ex. p. 73.) /f /7 

18. The Court erred in permitting W. Morris Lammond to testifv 

to the ‘significance” of entries in the books of Lewis Johnson & Co 
(Bill Ex. p. 73.) ^ J / 

19. rhe Court erred in refusing to |>ermit W. Morris Lammond on 
cross-examination to answer the question, “Mr. Lammond if a credit 
of four thousand dollars detx>sited with the District National Bank 
on Octolier 26th, and a credit of $16000. deposited in the District 
National Bank October 27th, both to the credit of Lewis Johnson 
& Co. M*cre contained in that book, what balance would that book 
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have shown at the close of business October 27th?” (Bill Ex. p. 75.) 

20. Misconduct of the District Attorney in displaying to Edmund 

8. Wolfe before the Jury, irrelevant papers and documents not 
offered in evidence. (Bill Ex. p. 80.) /) 

21. The Court erred in permitting Edmund S. Wolfe to testify, 
“I first saw these checks when I gave Mr. Henry the money on them, 
the drafts drawn by Lewis Johnson & Company on their New York 
correspondents, and we cashed the drafts for lunT’, and in refusing 
to rule out said testimony. (Bill Ex. p. 81.)^ * } 

22. The Court erred in receiving in evidence the fiapcrs “Lam- 
mond No. 1” and “Lammond No. 2”, and in refusing to rule out 
the same. (Bill Ex. p. 83 .)/t J’Y* 

23. Misconduct of the District Attorney in producing to W. Mor¬ 
ris Lammond. and displaying before the jury, a bank hook 

21 and 35 cancelled checks not offeree! for evidence. (Bill Ex. 

?>. 83 .) /£ yf • 

24. The Court erred in overruling the defendant's objection to 

the display Wfore the jurv of a hank hook and 35 cancelled checks. 
(Bill Ex. |>. 83.) /£ Tf 

25. Misconduct of the District Attorney in producing and dis¬ 

playing before the jury during the testimony of Lawrence A. 
Slaughter, two. sheets and three cancelled vouchers not offered for 
evidence. (Bill Ex. p. 84.) /? fo 

28. Misconduct of the District Attorney in producing and dis¬ 
playing before the jury during the testimony of Hubert W. Win free 
papers from the Continental Trust Company not offered for evidence. 
(Bill Ex. p. 85.) ft f 0 

27. Misconduct of the District Attorney during the examination 

of the witness Botcler, in producing and displaying lief ore the jury 
the paper identified by him as “Lammond 5” not offered for evi¬ 
dence. (Bill Ex. p. 88). f / 

28. Misconduct of the District Attorney during the examination 
of the witness Boteler in producing singly and collectively Wfore 
the jurv the papers identified bv him as “Lammond No. 4”, “Lam¬ 
mond No.. .T-8-8-9-A10-10-12-13-14-15-17-18-10-20-21-22-23-24-25- 
28-27-28 and 31, not offered for evidence. (Bill Ex. j>. 88-04 inelu- 
sive.) 

20. The Court.erred in overruling the objection of the defendant 
to the production, display and identification Wfore the jury the 
paper “Lammond 5'\ not offered for evidence. (Bill Ex. p. 88 /Iff 

30. The Court erred in overruling the several objections and each 
of them of the defendant tot-lie production, display and marking 

for identification the papers, and each of them, “Lammond 

22 No. 4-5-8-8-0-A10-10-12-13-14-15-17-18-10-20-21 -22-23-24-25- 
28-27-28 and 31, not offered for evidence. (Bill Ex. p. 88-04 

inclusive.)/^ 7 -c*-*«* • 

31. Misconduct of the District Attorney in asking the witness 
Boteler to state “in whose handwriting” the signature to paper iden¬ 
tified bv him as “Lammond 5”, (and not offered for evidence) was. 
(Bill Ex. p. 88.) ?l if 
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The Court erred in permitting the witness Boteler to testify 
that- the signature to paper “Lammond 5”, not offered for evidence, 
Wi l m , t ! e hand write of the defendant. (Bill Ex. p. 86 .)/? ? r 

ii i . m . ne\ in severally asking the 

witness Boteler to state m whose handwriting were the signatures 

to papers Lammond 4-5-6-7-8-9-A10-10-12-13-14-15-17-18-19-20-21 
^ 2 ^24J5-26-27-28, and 81", not offered for evidence Bill Ex 

p. 86.) S/ ff- f . . * 

34. The Court erred in overruling the objections of the defend- 
ant, and each of them to the resjieetivc questions asking the witness 

A in in i°> ^ i he sl Kuature to papers “Lammond 4-5-6-7-0- 

A10-10-12-13-14-lu-l / -18-19-20-21 -22-23-24-25-26-27-28 and 31 ” 

(none (> f them offered for evidence) was in the handwrite of the 
defendant. (Bill Ex. p. 86-94 inclusive.) ^ 

_ l * . | • | 5 in producing and dis- 

playing before the jury the paper identified hv him as “Lammond 
29^ not offered for evidence. (Bill Ex. p. 93 .)<? ? 

3.»rt. Misconduct of the District Attorney in producing and dis¬ 
playing severally and collectively before the jury, the papers iden¬ 
tified by him as ‘Lammond 29” and “Lammond 30”, not offered 
for evidence. (Bill Ex. p. 94.) /£ 

23 36 The Court erred in overruling the objection of the 

defendant to the production, display and marking before the 

jury of the pajier “Lammond 29”, not offered for evidence. (Bill 
Ex.p.93.) /? 

?7* Tli® Court erred in overruling the objection of the defendant 
to the production, display and marking before the jury of the ihumt 

4w n, n!I n< /^° ’ ,lot " ff ? red for evidence. (Bill Ex.' p. 

38. I he Court erred in permitting the witness Boteler to testify 

that the signature on paper “Lammond 29” (not offered for evi¬ 
dence) was in the handwrite of Benjamin \V. Woodruff. (Bill Ex 
p. 93.) /Z 

38a The Court erred in permitting the witness Boteler to testify 
that, the signature on paper “Lammond 30”, (not offered for evi¬ 
dence) “was in the handwrite of Benjamin W. Woodruff” (Bill 
Ex. p. 94.) s/ f v 

39. Misconduct of the District Attorney in producing and dis- 
plaving before the jury the paper identified bv him as “Lammond 
r\o. 1 , not offered for evidence. (Bill Ex. p. 94.) f £* 

39a. Misconduct of the District Attorney in producing and dis¬ 
playing before the jury the paper identified by him as “Lammond 
No. 2 not offered for evidence. (Bill Ex. p. 95.) /C 
40 The Court erred in permitting the witness Boteler to testify 
that the signature attached to “Lammond No. 1”, not offered for 
evidence, was in the handwrite of William A. Mearns (Bill Ex 
P- ° 4 -) /d f 

40«. The Court erred in permitting the witness Boteler to testify 
that the signature attached to “Lammond No. 2” not offered 

24 *JT. 1 ? v T \ dence , l vas in the handwrite of William A. Mearns 
(Bill Ex. p. 9o.) /d 
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41. Misconduct of the District Attorney in producing and dis¬ 
playing before the jury the paper identified by him as “Lainmond 
No. 3”, not offered for evidence. (Bill Ex. p. 95.)/£ f f 

41a. Misconduct of the District Attorney in producing and dis¬ 
playing l>efore the jury the papers identified bv him as “Lammond 
No. 3”, “Lammond No. 7” and “Lammond No. 11”, not offered 
for evidence. (Bill Ex. p. 95.) /Iff 

42. The Court erred in overruling the several objections of the de¬ 

fendant. and each of them to the production, display and marking 
l>efore the jury of papers “Lammond No. 3”, “Lammond No. 7” and 
“Lammond No. 11” res|>ectivelv, not offered for evidence. (Bill 
Ex. p. 95.) . 4ft 

42a. The Court erred in permitting the witness Boteler to testify 
that the signature on the paper “Lammond No. 3” not offered for 
evidence, was in the handwrite of William A. Mearns. (Bill Ex. 

p. os.) {iff 

42/>. The Court erred in permitting the witness Boteler to testify 
that, the signature to the pa]>er “Lammond No. 7”, not offered for 
evidence, was in the handwrite of William A. Mearns. f f 

42c. The Court erred in |>ermitting the witness Boteler to testify 
that the signature to the paper “Lammond No. 11" not offered for 
evidence, was in the handwrite of William A. Mearns. ■/£ ^ f 

43. Misconduct of the District Attorney during the examination 
of the witness Winfree, in producing and displaying before the jury 

the pa|>er identified bv him as “Winfree No. 0”, not offered 
25 for evidence. (Bill Ex. p. 99.) / o / 

44. The Court erred in overruling the objection of the defend¬ 
ant to the production, display and marking for idcntificati<m before 
the iurv of the paper “Winfree No. 0”, not offered for evidence*. 
(Bill Ex. p. 99.) & />* 

45. The Court erred in asking the witness Winfree to state from 
the paper what was the balance of Lewis Johnson A* Co. with the 
Continental Trust Co., and in eliding from that witness the state¬ 
ment. that the balance was $30. (Bill Ex. p. 102).✓ €> y 

40. The Court erred in overruling the defendant's objection to 
the question of the District Attorney to the witness Winfree. “Tell 
us what the balance was on October 27th, 1914’’, and in permitting 
the witness to answer. (Bill Ex. p. 102.) /£ { 6 

47. The Court erred in overruling the motion of the defendant 

to rule out the answer of the witness Winfree, “I would not think 
it. would pass through the bank like that; we never put an entrv on 
a lawk of that kind.” (Hill Ex. p. 103.) /? ✓ o ^ 

48. Misconduct of the District Attorney during the examination 

of the witness Smith, in producing, displaving and identifying liefore 
the jurv the paper identified bv him as “L. M. Smith No. 1”. (Bill 
Ex. p. 106.) / * P 

49. The Court erred in overruling the defendant’s objection to 

the paper “L. M. Smith No. 1” and in receiving the same in 
evidence. (Bill Ex. p. 108.) (I (( 0 . 

50. “Misconduct of the District Attorney in producing and dis- 
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•)r t layi , n | be [ ore the jury a paper identified by him as “Myers 
m n °, t offered ,n evidence, and in asking the witness 
„, ;. ers 'y ,th res Pect thereto, the questions concerning the 
nan e of the witness appearing thereupon. (Bill Kx. p. 110.) /?,/ . 

ol. Misconduct of the District Attorney in causing Enoch If * 
\ ann to be sworn before the Jury as a witness, and without inter! 

drawl ^tt • i If your Hon,)r P^ase, the Government with- 

(Bill Ex'' p TllT' 'fcr" 1 desires '° nsk ,linl sorne thing.” 

T,, e Court erred in overruling the defendant’s objection to 

. papei Mvers No. 2 , and in permitting the same to be read 
m evidence to the jury (Bill Kx. p. 111.) h 

;;;• , 0 ( in overruling the motion of the defendant 

M 'he close of the Government’s case, to instruct the jury to return 
axeidtct of not guilty on the first and on the third counts of the • 
indictnient, as appears on p. 113 of the Bill of Exceptions.^ 

ho . Court erro( l "i overruling the defendant’s motion to iri^ 
struct the jury to render a verdict of not guilty under the first count 
of the indictment, on the ground that a stock certificate, is not a 


1 . , 7 .. a SIUV’IV rtTUIieaUL IS not i\ 

IMiper which represents value. (Bill Ex. p. 114.) 

„ | he Court erred in overruling the defendant’s motion to in- 

of the* 16 r". ry ,0 ren<ler a verdict of not guilty under the first count 
of the indictment, on the ground that a stock certificate, is not a 
1 >a Pf, r ™ lch re P resen ts value. (Bill Ex. p. 114.) 

of! The Court erred in overruling the defendant’s motion to in¬ 
struct the jury to render a verdict of not. guilty on the first count 
of the indictment on the ground that no value had been 
i proven for the alleged stock certificates. (Bill Ex. p. 114 )/{//> 

m in . .’Vi T 16 Court e,T f d 1,1 overruling the defendant’s motion ' 
to instruct the jury to render a verdict of not guilty on the third 

<ount of the indictnient on the ground that no value had been 
prmen for the allegeil stock certificates. (Bill Ex. p. \U )/? /y* 

-8 The Court erre< in overruling the defendants motion to m 
struct the jury to render a verdict of not guilty on the third count 
•>f the indictment on the ground that (he evidence fails to prnv* that 
(he defendant was the agent of Mary E. Ilelmus. 1 

' "r n< lV rt f! ed J in ref " s '»K to permit Samuel D. Caldwell 
of TlOOOOo" oVlr T. ant ’ 10 ,e r ,if ' V ,'° "" ne «°tiations for a loan . 

do. The Court erred in refusing to permit the defendant to offiw ' 
hi evidence the letters, or any of them, produced in Court by the 
.vitness Caldwell on the subject of the Thompson loan of $100 000 
ns appears on p. 128 to 145 inclusive of the Bill of Exceptions 

tbit ill'I f°"t e f r i‘ i" refusin K to permit the defendant to'prove 
that the defendant had seen and read the said letters or n v of 

tions’ aS S '°" n ° n pageS 128 t0 145 inclu9i 'e of the Bill of Excfep- 
■•/£/*-/«-/- 2 - c 
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62. The Court erred in stating in the presence and hearing of the 
jury “There are 39 requests which I received last evening, 

28 which 1 had to stay up until 3 o’clock to go over, it seems 
to me this is rather late to put these in,.in a simple case of 
this kin^. Here are 41 requests in a case which revolves around a 
very simple point.” (Bill Ex. p. 154.)/^ / 

63. The Court erred in refusing to give defendant’s Instruction 

No. 1 , p. 154 Bill of Ex. 'C / y-- v -4T 
63 a. The Court erred in refusing to give defendant’s Instruction 
No. 1 , l>efore the argument to the Jury/E w H \S 

64. The Court erred in refusing to give defendant’s Instruction 
No. 2 , p. 154 Bill of Exceptions, 'c s 

64a. The Court erred in refusing to give defendant’s Instruction 
No. 2 before the argument to the Jury. (Z / +* S 

65. The Court erred rn refusing to give defendant’s Instruction 

No. 3. p. 155 Bill of Exceptions. /£ / + S 

65a. The Court erred in refusing to give defendant’s Instruction 
No. 3 before the argument to the Jury. 

66 . The Court erred in refusing to give defendant’s Instruction 

No. 4, p. 155 Bill of Exceptions. /Z f 

66 a. The Court erred in refusing to give defendant’s Instruction 
No. 4 before the argument to the Jury. i 

67. The Court erred in refusing to give defendant’s Instruction 


No. 5 p. 156 Bill of Exceptions. /c / 

67a. The Court erred in refusing to give defendant’s Instruction 
No. 5 before the argument to the Jury. /£ /+& 

68 . The Court erred in refusing to give defendant’s Instruction 
No. 6 p. 156 Bill of Exceptions. / 4 * C 

68 a. The Court erred in refusing to give defendant’s Instruction 
No. 6 I>efore the argument to the Jury. /£ 

69. The Court erred in refusing to give defendant’s In- 
29 struct ion No. 7, p. 156 Bill of Exceptions. /% / > 

69 a. The Court erred in refusing to give defenuant’s In¬ 
struction No. 7 before the argument to the Jury. A / 4* 7 

70 . The Court erred in refusing to give defendant’s Instruction 

No. 8 , p. 157 Bill of Exceptions. /(J /7 

70 a. The Court erred in refusing to give defendant’s Instruction 
No. 8 before the argument to the Jury. /Z /7 

71. The Court erred in refusing to give defendant’s Instruction 


9. p. 157 Bill of Exceptions. 

la. The Court erred in refusing to give 

9 before the argument to the Jury. 

’2. The Court erred in refusing to give 
, 10 , p. 157 Bill of Exceptions. 

’ 2 a. The Court erred in refusing to give 
, 10 before the argument to the Jury. 

'3. The Court erred in refusing to give 
1 1, n. 158 Bill of Exceptions. 

'3a. The Court erred in refusing to give 
, 11 before the argument to the Jury. 


defondant’s Instruction 
defendant’s Titstruction 
defendant*s I nstruetion 

(i 

defendant’s Instruction 

L . 

defendant’s Instruction 
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xt 7 i’ rt The . £ 0UI * erred in refusing to give defendant’s Instruction 
No. 12, p. 158 Bill of Exceptions. 

vt 74 f\ T 1 !? Court erred in refu sing to give defendant’s Instruction 
No. 12 before the argument to the Jury. /I /^.^T 

^ le 9 (>u rt ^ rre d in refusing to give defendant’s Instruction 
No. 13, p. lo8 Bill of Exceptions. S + 

X t 7r> “: , T, ‘ e Co ! ,rt erred in refusing to give defendant’s Instruction 
No. l.> before the argument to the Jury. /£ 

xt ^j l jrt erl *ed in refusing to give defendant's Instruction 

No. 14, p. lo9 Bill of Exceptions. /t s f 

<(>a. The Court erred in refusing to give defendant’s Instruction 
No.14 before the argument to the Jury./$? 

30 77. The Court erred in refusing to give defendant’s In- 

stnietion No. 15, p. 159 Bill of Exceptions. / + </ 

XT i , ‘ e Co 1 urt erred in refusing to give defendant’s Instruction 
No. lo before the argument to the Jury. 

4 8. T he Court erred in refusing to give defendant’s instruction 
No. 10, p. 159 Bill of Exceptions. ftp / 

78//. The Court erred in refusing to give defendant’s Instruction 
No. 10 before the argument to the Jury. /£ / 

79 4 he Court erred in refusing to give defendant’s Instruction 
No. 1/, p. lo9 Bdl of Exceptions. /p , 

7»<l The Court erred in refusing to give defendant’s Instruction 
No. 1 / before the argument to the Jury. /% ^ 

8() The Court erred in refusing to give defendant’s Instruction 
No. 18, p. 100 Bill of Exceptions. 

v m !'- , TI ' e C '" urt refusing (o give defendnnt’s Instruction 

No. 18 before the argument to the Jury. /ftd 

HI T h e Court erred in refusing to give defendant’s Instruction 
No. 19, jk 1(»0 Bdl of Exceptions. /S/ 

oirc< l refusing to give defendant’s Instruction 
, f l ,efore <,,e Argument to the Jury. /J~/ 

xt in refusin « to Rive defendant’s Instruction 

No. 20, p. 1()0 Bill of Exceptions. pp , y - / 

xT ,V “?; k 1 , , i° r °V rt orrod in refusing to give defendant's Instruction 
No. 20 before the argument to the Jury. /d 

88 The Court erred in refusing to give defendant’s Instruction 
No. 21, p. 1()1 Bill of Exceptions. sS'/ 

K \': , T, J C 0< ! nrt erred in refusing to give defendant’s Tnstniction 
No. 21 before the argument to the Jury. /£ / j-/ 

84. The Court erred in refusing to give defendant’s Instruction 
No. 22, |>. 101 Bill of Exceptions. 

81 84//. The Court erred in refusing to give defen<Lyit’s j n . 

struction No. 22 before the argument to the Jury, rt /—/S '2 
W T| ,c Cmirt er rcd in refusing (o give defendant’s’Instruction 
No. 2d, p. 101 Bill of Exceptions. sjr x 

„ H '’"; c » u rt erre<I in refusing to give defendant’s Instruction 
No. 2b before the argument to the Jury. ft , 

The Court errwi in refusing to give defendant's Instruction 
No. 24, ]>. 1()1 Bill of Exceptions. ft 

3—3203a 
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86a. The Court erred in refusing to give defendant’s Instruction 
No. *24 before the argument to the Jury. 4} ( S' i* 

87. The court erred in refusing to give defendant’s Instruction 

No. 25, |>. 162 Bill of Exceptions. 4 / Si, 

S~a. The Court erred in refusing to give defendant's Instruction 
No. 25 before the argument to the Jury. /£ / S'* 

88. The Court erred in refusing to give defendant’s Instruction 
No. *26. p. 162 Bill of Exceptions. 

88a. The Court erred in refusing to give defendant’s Instruction 
No. 26 before the argument to the Jury. /I ( S’ ^ 

89. The Court erred in refusing to give defendant’s Instruction 
No. 27, p. 16*2 Bill of Exceptions. /(* r j~3 

89 a. The Court erred in refusing to give defendant's Instruction 
No. *27 before the argument to the Jury. Gf , j 

90. The Court erred in refusing to give defendant’s Instruction 

No. 28, p. 163 Bill of Exceptions. ^ / S 3 

90a. The Court erred in refusing to give defendant’s Instruction 
No. 28 before the argument to the Jury. /£ />Ti 

91. The Court erred in refusing to give defendant’s Instruction 

No. 29. p. 163 Bill of Exceptions. 4? s S 

91a. The Court erred in refusing to give defendant’s Instruction 
No. 29 l)efore the argument to the Jur y/f/ *?y 
32 9*2. The Court erred in refusing to give defendant’s In¬ 

struction No. 30, p. 163 Bill of Exceptions^ / Sf 

92a. The Court erred in refusing to givejtlefendant’s Instruction 
No. 30 before the argument to the Jury. s /V 

93. The Court erred in refusing to give defendant’s Instruction 

No. 31, p. 164 Bill of Exceptions. /Y / S 

93a. The Court erred in refusing to give defendant s Instruction 
No. 31 before the argument to the Jury. 4 f S' 

94. The Court erred in refusing to give defendant’s Instruction 

No. 32, p. 164 Bill of Exceptions. Sf / S S' 

91a. The Court erred in refusing to give defendant’s Instruction 
No. 32 before the argument to the Jury. Sf /S f 

95. The Court erred in refusing to give defendant’s Instruction 

No. 33, p. 164 Bill of Exceptions. /¥ / S' S' 

95a. The Court erred in refusing to give clefendant’s Instruction 
No. 33 before the argument to the Jury. S' 

96. The Court erred in refusing to give defendant's Instruction 

No. 34. p. 165 Bill of Exceptions. // f S~S' 

96a. The Court erred in refusing to give defendant’s Instruction 
No. 34 before the argument to the Jury. 4 fS~S^ /S 6 

97. The Court erred in refusing to give defendant’s Instruction 

No. 35, p. 165 Bill of Exceptions. t / tSf- * S6 

97a. The Court erred in refusing to give defendant’s Instruction 
No. 35 before the argument to the Jury. 

98. The Court erred in refusing to give defendant’s Instruction 

No. 36, p. 165 Bill of Exceptions. ( Cfo 

98a. The Court erred in refusing to give defendant’s Instruction 
No. 36 before the argument to the Jury. J I ,5% 
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99. The Court erred in refusing to give defendant’s Instruction 
No. 37, p. 16o Bill of Exceptions, /p ( 

33 99a. The Court erred in refusing to give defendant’s In¬ 
struction No. 37 before the argument to the Jurv. ^/ 

100. The Court erred in refusing to give defendant’s Instruction 

No. 38, p. 160 Bill of Exceptions. / ,/V -/ Sp 

100a. The Court erred in refusing to give defendant’s Instruction 
No. 38 before the argument to the Jury. ** s s~ ? 

101. The Court, erred in refusing to give defendant’s Instruction 
No. 39, p. 100 Bill of Exceptions. 

101a. The Court erred in refusing to give defendant’s Instruction 
No. 39 before the argument to the Jury. 

102. The Court erred in refusing to give defendant’s Instruction 

No. 39a, p. 100 Bill of Exceptions. # / 

102a. The Court erred in refusing to give defendant’s Instruction 
No. 39a. before the argument to the Jury. 'J~7 

103. The Court erred in refusing to give defendant’s Instruction 

No. 40, p. 107 Bill of Exceptions. /? 

103a. The Court erred in refusing to give defendant’s Instruction 
No. 40 before the argument to the Jury. /? 

104. The Court erred in refusing to give defendant’s Instruction 

No. 41, p. 107 Bill of Exceptions. sS’J* 

104a. The Court erred in refusing to give defendant’s Instruction 
No. 41 before the argument to the Jury. /I 

10r>. The Court erred in instructing the jury in the general 
charge, as follows: “Agencv arises from an agreement between the 
employer and the agent, which agreement may he either express or 
inferred from their dealings with each other. A person may ~ 
authorize another to employ an agent for him.” (Bill Ex. p. 170.) ** 

100. The Court erred in instructing the Jury in the general 
charge, as follows: “So far as concerns agency, if any. of the 

34 defendant Henry, it makes no difference whether the certifi¬ 
cates of stock described in the indictment came into his posses¬ 
sion by virtue of the employment if any, of a firm of which he was 
a meml>er, if they did come into his possession. Tf a firm of which 
he was a member was employed in the course of the business of the 
firm as agent to sell and such employment was effected either 
through Henry or through any one else duly authorized to act for 
the firm in that resnect, then Ilenrv therebv became an agent to 
sell.” (Bill Ex. p. 170.) /l/tS 

107. The Court erred in instructing the Jurv in the general 
charge as follows: “It is not necessary that the Government should 
prove the market value of the stock of the Mergenthaler Linotvpe 
Company. The Statute under which the indictment was found is 
satisfied if it had any value at the time it was hypothecated, and the 
fact that money was borrowed on the security of the stock if it was, 
is evidence of value.” (Bill Ex. 171.) /f /6 ^ 

108. The Court erred in instructing the Jurv in the general 
charge as follows: “If you find beyond a reasonable doubt that John 
Helmus was the owner of the certificate of stock described in the 
first count of the indictment, that the stock of the corporation issu- 
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ing said certificate had value; that the defendant Henrv had said 
certificate in his possession or under his care as agent of John 
Helmus, Henrv knowing that he, Henry, had no ownership therein, 
and no right to deal therewith except for the benefit of the owner, 
and that while said certificate was so in the possession of said de¬ 
fendant Henrv he wrongfully converted the same to his own use; 

that is, intending to deprive the owner of his beneficial inter- 
35 ests therein, or fraudulently took, made way with or secreted 
said certificate with intent to so convert it to his own use, 
your verdict should t>e guilty as indicted in the first count.” (Bill 
Ex. p. 172.) a /£ j 

109. The Court, erred in instructing the Jury in the general 
charge as follows: “If you find beyond a reasonable doubt that Mary 
E. Helmus was the owner of the certificates of stock descril»ed in the 
third count of the indictment or any of them; that the stock of the 
corporation issuing said certificate had value; that the defendant 
Henry had said certificates or any of them in his possession or under 
his care as agent of Mary E. Helmus, Henrv knowing that he had 
no ownership therein, and no right to deal therewith except for the 
benefit of the owner, and that while said certificates or any of them 
were or was so in the possession of said defendant, Henry, he wrong¬ 
fully converted said certificates or any of them to his own use; that 
is, intending to deprive the owner of her beneficial interest therein, 
or fraudulently took, made wav with or secreted said certificates or 


any of them with intent to so convert them or any of them to his own 
use: your verdict should l>e guilty as indicted in the third count.” 
(Bill Ex. p. 172.) n 1 

110. The Court erred in instructing the Jury in response to their 
inquiry. “No, he would not be”, as shown on p. 174 Bill of Excep¬ 
tions. /Y J- 


111. The Court erred in instructing the Jury as follows, in re¬ 
sponse to their inquiry: “Criminal intent in this cast* is simply the 
intent to use another person’s property for the Wnefit of the de¬ 
fendant without any right to do so”, as shown on p. 175 Bill of 
Exceptions, /6 f 

3f> 112. The Court erred in instructing the Jury as follows, 

in response to the inquiry of Juror Jordan: “If you find 
from the evidence that having the stock in his possession, as I have 
charged in the main charge in this case, he borrowed money on 
that stock, for his own purpose, you may find from that that there 
"as the criminal intent which the law says shall exist beforethere 
shall be a conviction”, as shown upon p. 175 Bill of Exceptio/$./6£ 

113. The Court erred in refusing to instruct the jurv in answer 
to their inquiry, as follows: “If at the time of the conversion 
the defendant intended to restore the property, and at that time 
had reasonable expectation of being able to restore it, that then the 
defendant is entitled to a verdict of not guiltv”, as requested bv the 
defendant. (Bill Ex. p. 176-177.)tf I fa * 

114. The Court erred in erroneously answering the inquiries of 
the Jury for further instruction. ^ 
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lir>. 1 he Court erred in refusing to instruct the Jury concerning 
the first count that “it is their duty to find specifically the value 
of the stock certificates”, as requested by defendant. (Bill Ex. 
P* f 

1 lt).^ J he Court erred in refusing to instruct the jury concerning 
the third count that “it is their duty to find specifically the value 

of the stock certificates’’, as requested by defendant/ (Bill Ex. 
p. 178.) f 

117. The Court erred in sentencing the defendant to four years’ 
imprisonment upon the first count, and four other years’ imprison* 
ment upon the third count of the indictment, ft jr 

118. The Court erred in rendering the judgment and in 
imposing the sentence which was rendered and imposed.// 

DANIEL THEW WRIGHT, / 
T. MORRIS WAMPLER, 

Attorneys for Defendants. 
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Service of a copy of tl 
the — day of April 1018, 


le foregoing Assignments of Error upon 
is hereby acknowledged. 

JAMES B. ARCHER, 

Asst U. S. A tty, D. C. 


Designation of Record for Appeal. 


Filed July 23, 1918. 

******* 

The Clerk will prepare transcript of the record for appeal, and 
include therein: 

1. Copy of Indictment. 

2. Demurrer. 

3. Order overruling demurrer and exception. 

4. Verdict of the Jury. 

o. Judgment. 

h. Notice of submission of Bills of Exceptions and acknowledg¬ 
ment of service thereof;—Memo, endorsed on Bills of Exceptions 
showing submission to Court on April 8th, 1018. 

7. Memo, orders extending time for tiling transcript. ' 

8. Order allowing, signing and filing duplicate Bills of Excep¬ 
tions, July loth, 1018. 1 

0. Stipulation of July 10th 1018. 

38 10. Assignments of Error. 

11. This order. 

DANIEL THEW WRIGHT, 

T. M. WAMPLER, 

Attorneys for Defendant • 

Receipt on July 23, 1018 of a copy of the foregoing Designation 
of Record for appeal is acknowledged. 

CHAS. W. ARTH, 

Asst U. S. Att\j, D. C. 
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30 Supreme Court of the District of Columbia. 

! 

United States of America, 

Dint net of Columbia, ss: 

% 

I. John K. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 38, both inclusive, to he a true-and correct transcript of the 
record, according to directions of counsel herein tiled, copy of 
which is made part of this transcript, in cause No. 30154, Criminal, 
wherein The United States rtf America is Plaintiff and John W illiani 
Henry and Benjamin W. Woodruff are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 14th day of August, 1918. 

[Seal Supreme Court of the District of Columbia.] 

JOHN U. YOUNG, 

Clerk. 

By W. E. WILLIAMS, 

A mutant Clerk. 

40 Piled i.n Open Court This 15" Day of July, A. D. 1918. 

John R. Young. Clerk, hv W. F. Lemon, Ass t Clerk. 

Hon. John E. Laskey and Hon. Jas. B. Archer. 

Sirs: The defendant, John William Henry, will submit duplicate 
originals of the within and foregoing Bill of Exceptions to Mr. Jus¬ 
tice McCoy for settlement on the 8th day of April, 1918, at 10 
o'clock A. M. 

Yerv respectfullv, 

DANIEL THEW WRIGHT, 

T. MORRIS WAMPLER, 

Attorneys for Defendant. 

Service of a copy of the Bill of Exceptions and of the foregoing 
Notice acknowledged this 20th day of March. 1918. 

CIIAS. W. ARTI1, 

Asst U. S. Att’y, D. C. 
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41 In the Supreme Court of the District of Columbia, Holding 

a Criminal Term. 

Criminal. No. 30154. 

United States 
vs. 

John William Henry. 

Bill of Exceptions. 

Be it remembered, That on January 27, 1915 the defendant duly 
hied a Motion to Quash the said indictment, in words and figures as 
follows: 

“Now comes the said John William Henry and moves the Court 
to quash the indictment and each count thereof for the following 
reasons: & 

“1. That several different and independent alleged offenses are 
joined in the indictment to the prejudice of the defendant. 

“2. That several counts each charging separate and distinct al¬ 
leged offenses are improperly joined in the indictment to the preju¬ 
dice of the defendant. 

“3. That the said indictment and the first and second counts 
thereof are insufficient and repugnant. 

4. That the said indictment and the third and fourth counts 
thereof are insufficient and repugnant. 

“f>. The said defendant moves to quash the first count of the in¬ 
dictment for that it is had for duplicity in that two separate and 
distinct alleged crimes and offenses are charged therein to the preju¬ 
dice of the defendant. 

That defendant moves to quash the third count of the 
indictment for that it is had for duplicity in that two separate and 
distinct alleged crimes and offense* are charged therein to the preju¬ 
dice of the defendant. 

“7. The said defendant moves to quash the indictment for that 
it fails to show that the Clrand Jurors were properly impannelled 
and qualified. 

‘‘8. That the said indictment and the first and second count- 
thereof arc insufficient and repugnant. 

“9. That the said indictment and the third and fourth counts 
thereof are insufficient and repugnant. 

“10. The said defendant moves to ouash the first count of the 
indictment for that it fails to sufficiently describe, or set out. any 
article or thing of value as having been embezzled by the defendant. 

“11. The said defendant moves to quash the first count of the in¬ 
dictment for that it is bad for duplicity in that two separate and dis¬ 
tinct alleged crimes and offenses are charged therein to the preju¬ 
dice of the defendant. 
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42 “12. The said defendant moves to quash the second count 
of the indictment for that it fails to sufficiently describe, or 

set out, any article or thing of value as having l>een converted by 
the defendant. 

“13. The said defendant moves to quash the second count of the 
indictment for that it fails to charge any offenses against the de¬ 
fendant. 

“14. The said defendant moves to quash the third count of the 
indictment for that it fails to sufficiently describe, or set out, any 
article or thing of value as having l>een eml>ezzled by the defendant. 

“15. The said defendant moves to quash the third count of the 
indictment for that it is had for duplicity in that two separate and 
distinct alleged crimes and offenses are clmTged therein to the preju¬ 
dice of the defendant. 

“lb. The said defendant moves to quash the fourth count of the 
indictment for that it fails to sufficiently describe, or set out, anv 
article or thing of value as having been converted by the defendant. 

“17. The said defendant moves to quash the fourth count of the 
indictment for that it fails to charge any offenses against the de¬ 
fendant. 

On March 20, 1915 the Court overruled the said.Motion to Quash, 
to which ruling the defendant then and there excepted. 

On April 19, 1917 the said cause came on for trial uy>on the merits 
before the Honorable Walter 1. McCoy, one of the Justices of said 
court, and a Jury; the Jury having been sworn and l>efore the intro¬ 
duction of anv evidence, the defendant moved the Court that the 

•/ 7 

prosecution he required to elect between the two series of counts, 
charging with respect to the property of different persons, that is to 
say, the first and second counts charging with respect to the alleged 
proper!v of John K. Ilelmus, and the other scries of counts, that is 
to say the third and fourth counts, charging with respect to alleged 
property of Mary E. Ilelmus, because the first and second counts 
undertook to charge separate and distinct offenses from those under¬ 
taken to he charged in the third and fourth counts. And as another 
ground for the said motion, defendant through his counsel, at the 
time claimed that the counts which undertook to charge emljczzle- 
ment. that is to say the first and third counts, were inconsistent with 
and repugnant to the counts which undertook to charge lar- 

43 cenv after trust, that is to say the second and fourth counts. 
The Court found said motion not well taken, and overruled 

the same, to which ruling the defendant then and there excepted. 

And thereupon Frederick .T. Warrcrtox was called as a witness 
for the United States, and being duly sworn, testified in substance 
as follows: 

“I am secretary and treasurer of the Mcrganthaler Linotype Com¬ 
pany, Philip T. Dodge is President and was such in 1910; the paper 
now shown me, marked “Warburton No. 1. for identification’’ is in 
mv handwriting: T am familiar with the signature of Mr. Norman 
Dodge the Second Vice-President, and identify the name Norman 
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,Vf ^n’J M f e L 0p « tan Co «PPany of New York is the registry 
of transfers of theMergan thaler Linotype Company, I am the trans¬ 
it agen ( t; ,i " S „ 13 ', he f e 8 u ‘ ar ^amp that comes back to us. I am not 
w^ Ttdrd v! h p'® handwriting of Mr. Freed; Thomas J. Mercer 
in 1910 T n \ 1 i c t Pr ? | ® ldent . of the Merganthaler Linotype Company 
" ,'. ! ‘.a™ familiar with his handwriting, have seen him write 
and find his signature on the paper before me, marked “Warburton 

\o 3 r appears upon it; the paper “Warburton 

iso. lor identification contain* t.hn Qionntnrn a \ T\ _ 


aim treasurer; the paper marked for identification “Warburton 
r°' j ,or •dentification , contains my signature as treasurer and 
transfer agent contains the signature of Norman Dodge as Second 
\ lee-President, and I am familiar with the seal of the Merganthaler 

■‘trail 7 ’ 0 . C °r? a «r ‘ccognize that seal impressed on exhibits 
“ . -!^ on "°- li W arburton No. 3”; “Warburton No. 2”; and 

\\ arburton No. 1 ; I have been connected with the Merganthaler 
.inotype Company since 1896, that Company docs business as a 
corporation and is organized under the laws of the State of New 
lork. I pon cross examination the witness testified in substance 

as follows: I have the custody of the stock books of the corn- 

41 puny; the stock represented by certificate 32614 for five 

shares in the name of Marv E. Helmus, certificate No 32 615 
lor ten shares in the name of Mary E. Helmus, certificate No 32624 
for three shares in the name of Mary E. Helmus, and certificate’No 
308o i for two shares in the name of John Helmus still stands in 
hose names on the books of the Company: I received notice not 
o transfer that stock to anybody, and in obedience to those notifica¬ 
tions, the stock is retained on the hooks of the Company in the 
name of Mrs. Helmus and Mr. Helmus respectively. Our By-Laws 
contain a provision as to the re-issue of stock certificates in the case 
of loss: T can state it. “In the ease of a lost certificate, it is required 
to he advertised by the person elaimtning the new certificate for a 
certain length of time, and an affidavit that the stock is the property 
of the party, and that the party had not transferred it”. 

And thereupon Frederick E. Fried was called as a witness for 
the l nited States, and being duly sworn, testified in substance as 
follows: I bye in New York City, and am Assistant Secretary of 
the Metropolitan Trust Company of the Citv of New York- I find 
my signature upon “Warburten No. 1,” “Warburten No. 2 “War- 
Inirten No 3,” and “Warburten No. 4” and recognize the official 
stamp of the Metropolitan Trust Company over my signature on 
cacti of the certificates; the date as it appears on the certificate itself 

before the name of the Company, is the date of my endorsement in 
each instance. 

On Cross Examination the witness testified in substance as follows- 
i he Metropolitan Trust Company acts as registrars of the capital 
stock of the Merganthaler Linotype Company, and keeps the books 
of registration. 

4—3203a 
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And thereupon William II. Harper was called as a witness on 
liehalf of the United States, and being duly sworn, testified in sub¬ 
stance as follows: “I am custodian, Washington Loan & Trust Com¬ 
pany; the paper marked “Harf>er No. 1” has my signature on it 
down in the left-hand corner; I have no independent recollection of 
having seen that paper executed; I am familiar with the 
l"> signature of Mary E. Helmus; that is her signature on “Har¬ 
per Exhibit No. 2” and was signed in my presence; “Exhibit 
No. 2” contains my signature. 

On Cross Examination the witness testified in substance as follows: 
“I know Mrs. Helmus; I can’t tell when these papers were signed; 
they were signed in the safe deposit vault of the Washington Loan 
tV: Trust Company; I must have signed them or the signature would 
not he on it, and l would not have signed them unless I had wit¬ 
nessed her signature; the stamp of the District National Bank was 
not there when 1 signed.” 

Thereupon Thomas J. McNickle was called as a witness on lie- 
half of the United States, and being duly sworn, testified in sub¬ 
stance as follows: “I am a clerk with the Hamman Company in 
Washington; my signature appears on the back of “W arburten No. 
2” down in the corner; 1 am not familiar with the signature of 
.John Helmus; 1 know him by sight; 1 have no recollection of hav¬ 
ing signed mv name to this as a witness, but it is mv signature.” 

On Cross Examination witness testified in substance as follows: 
“1 do not remember signing it at all; 1 was in the employ of Lewis 
Johnson Company until the firm failed; they failed in 1014. 

Thereupon it was agreed in open court between the I nited States 
and the defendant, that Lewis Johnson it Company failed on Novem¬ 
ber lb, 1914. 

And thereupon J. Allen Botklkr wa< called as a witness on be¬ 
half of the United States, and being sworn, testified in substance as 
follows: “I am a clerk with John L. Edwards; on October. 1014, I 
was clerk for Lewis Johnson it Company and acquainted with the 
defendant, Mr. Henry, having known him over twenty-six years; I 
was individual ledger bookkeeper mostly, but assisted the other clerks 
in a great many ways; I have quite often seen Mr. Henry write, am 
familiar with liis handwriting; the signature of Lewis Johnson it 
Company on “Harper No. 1“ and “Harper No. 2 is in the hand¬ 
writing of J. William Henry.” 

On Cross Examination the witness testified in substance as follows: 
•*[ knew Mr. Woodruff quite well; he was a partner, not in charge 
of any particular department; Mr. Woodruff’s desk was in the main 
office, in the Board Hoorn as we called it, a large room where the 
quotations were recorded on a board behind the banking 
4b department; Mr. Henry’s desk was in a room as you entered 
the door in the building on the Pennsylvania Avenue front, 
separated from the exchange room or the banking department.” 

ThereinH>n Mrs. Mary E. Helmus was called as a witness on be¬ 
half of the United States, and being sworn, testified in substance as 
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foHmvs: In October, 1914, I lived at 1125 5th Street, Northwest, 
AUshington, D. C. ; thereupon “Warburten No. I/’ “Warburten 
x\o. 2 , Warburten No. 3” and “Warburten No. 4” were exhibited 
to and examined bv the witness, who stated, “I never was in pos¬ 
session of them, but Mr. Helnius is my attornev and he—that is \ 
never held them. Mr. Helmus was my attorney and I handed every- 
tiling over to him; he is my son. 1 recognize mv signature upon 
Harper No. 2,” and recall the incident of signing it ; I think it wa< 
in a broker’s office on F Street; 1 do not know Mr. William II 
Harper; “Harper No. 1” contains my signature.” 

On cross examination the witness testified in substance as follows: 
‘I recognize my signature on “Harper No. 1” and “Harper No. 2,” 
I think I signed those papers on F Street, but my recollection 
slight; I went with my son there, and 1 left everything to him; it 
was before I went away. 1 left everything over to him ; 1 think f 
went away in 1914, but I am out of the city most of the time; T 
think I went away in June, 1914; I cannot sav when I came back; 
it was a long trip; I was out of the city indefinitely. I was not gone 
quite as long as six or eight months. I could not say whether my 
son had the papers “Harper No. 1” and “Harper No. 2” before 
I signed them; I just went with him to this place; that is all 1 know; 
1 have not any recollection of how I came to sign those two papers; 
I don’t remember what kind of an office it was; I do not remember 
who was there; I remember my son being there; I have never signed 
any pajK'rs at home to my recollection; I left everything to my son, 
1 knew he would do all right; I do not give any testimony that the 
green papers were there when 1 signed; I knew there was some Mer- 
ganthaler stock in my name; my son told me that when he first 
got them. I cannot tell about what year it was; 1 do not know Mr. 
Henry. I did not give my son any instructions or orders to buy 
__ Merganthalcr stock ; I gave him power of attorney, which was 

47 in writing; I do not know where it is; I remember when I 

signed the power of attorney, I could not tell you when, just 
Indore I went away; I don’t rememlier whether the same year 1 
signed “Harper No. 1“ and “Harper No. 2”; 1 think it was before 
I went away; I never had any talk with my son alxmt buying Mer- 
gantlialer stock before he bought it that I recollect; I gave mv son 
instructions to sell Merganthaler stock for me before I went away, 
but 1 don’t remember my words; I did not know where the stock 
certificates were when I went away; 1 never did any business with 
Lewis Johnson & Company; I could not say that 1 did not know 
that there was such a place, because Lewis Johnson <fc Company has 
been known for a great many years; I never knew Mr. Henry al 
all; I did not know that a person named Henry was connected with 
f^ewis Johnson & Company; my son knows all about this affair; 1 
don’t know anything at all about it. I don’t know where the written 
power of attorney is which 1 gave my son; I don’t know whether 1 
have it or whether he has it; I have lived in Washington since 1872; 

' was brought before the Grand Jury that returned this indictment. 
My son was my attorney; I did not instruct him to take this stock to 
Lewis Johnson & Company to sell it through them.” 

On re-direct examination the witness testified in substance as fob 
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lows: “I was abroad when 1 went away in 1914, and was in Europe 
when the war broke out.” 

And thereafter John Helmus was called as a witness on behalf of 
the United States and being sworn, testified in substance as follows: 
“The documents “Warburten Nos. 1, 2, 3 and 4” were in my pos¬ 
session until alnnit the 26th of October, 1914; the stamp on the l>ot- 
tom of “Warburten No. 2” containing thfe words “District National 
Bank, Washington, 1). C. — Wolfe” and that writing was not on 
the paper when I had it in my possession, my signature is on “War¬ 
burten No. 2”; I signed it at the office of Lewis Johnson Company; 
1 recognize my mother’s signature on “Warburten No. 1”; that 
paper was in my jxissession until either the 26th or 27th of 
4*S October, 1914, the day I left the securities at the District 
Bank to be sold, which 1 think was the 26th of October. The 
red stamp “District National Bank, Washington, D. C.” and the 
name “— Wolfe" were not on the paper at that time, neither were 
the words “Lewis Johnson <fe Company” on the bottom of the paper; 
1 recognize my mother’s signature on “Ilarjier No. 2," that paper was 
in my possession until I endeavored to dispose of the securities; 1 
recall my mother signing it. The time I attempted to part with the 
securities, the stamped words, “District National Bank, Washington, 
D. 0.” and the word “Wolfe" were not on that paper, neither were 
the words “Lewis Johnson Company;” I am acquainted with the 
defendant, J. William Henry, have only known him since the day 
1 left the securities with him to lx? sold, which was the 26th day ot 
Oetolier; I saw him on that day while I had the certificates present: 
I left the securities at the window of the bookkeeper, with Mr. Lam- 
mond, who in turn handed them over to Mr. Henry; Mr. Henry was 
standing right back with Mr. Lammond.” 


(By the District Attorney:) 

Q. “What did you say, if anything, to Mr. Henry at the time 
von handed him the certificates?" A. I told him I wanted a quick 
sale.” 

Q. “What else?” A. “And that l wanted 210; wanted to sell 
them for two-ten, or if 1 could get a quicker sale than at two-ten, 
I was willing to take 208.” 

Q. “What did he say?” A. “He said he thought he could 
make it.” 

Q. “State whether or not you at that time delivered anything to 
him?” A. “I delivered to him those certificates, together with the 
two powers of attorney.” 

Mr. Wright: “He is talking about Lammond.” 

Mr. Archer: “No, Ilenrv.” 

Mr. Wright: “No.” 

(By Mr. Archer:)* 

Q. “What did you do.” A. “I handed them first to Mr. Lam¬ 
mond, and Mr. Lammond handed them over to Mr. Henry in my 
presence,” 
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^ Q- “M hat else did you hand him besides the certificates?” 

A. “The two powers of attorney. When I had my con- 
versation with Mr. Henry about the sale, the papers were in the 
hands of Mr. Henry; I had seen Mr. Henry only once before and 
that was the day before; 1 dropped into the I^ewis Johnson & Com¬ 
pany s office, and 1 asked Mr. Lammond if he could make a quick 
side for me in Mergmithaler stock, and he said that I had better 
speak to Mr. Henry about it. He asked me if I knew Mr. Henry, 
and 1 said No”; that I had never met Mr. Henry before, and he 
presented him to me. I told Mr. Henry I wanted to dispose of the 
Mergeiit haler stock belonging to my mother and mvself, and asked 
him if he thought he could make a quick sale of it, and he said yes, 
he could, I did not at that time have the papers in mv immediate 
possession, they were in the safe deposit box of the Washington 

Loan Trust Company; the box belonged to my mother aiid 
myself.” 


1 hereupon the I nited States ottered in evidence “Warburten No. 
1 , “Warburten No. 2”, “Warburten No. 3”, “Warburten No. 4”, 
“Harper No. 1" and “Harper No. 2”, to which the defendant ob¬ 
jected. stating, “the ground of the objection is that the papers are 
not relevant to the charge made in the indictment, for the reason 
that the indictment charges that the papers that are alleged to have 
been embezzled represent value. The ground of the objection is that 
stock certificates do not represent value, that the prosecution cannot 
he under an embezzlement statute, but must be under a statute 
which is especially designed for the embezzlement of such papers.” 
but the Court overruled the objection, to which ruling the defendant 
then and there excepted, and the said papers were thereupon dis¬ 
played to the Jury. And copies thereof are hereto attached and 
made part hereof, the same as if specifically incorporated herein. 

The witness further testified in substance: “Harper No. 1” and 
“Harper No. 2” were signed at the Deposit Room of the Washington 
Loan & Trust Company, I don’t recall the date, but it was in the 
month of June lfil4^ at the time the powers of attorney were signed, 
certificates, “Warburten No. E”, Warburten No. 22”, “3” 
and “4 were in the deposit box, and were not taken out in my 
mother’s presence; I am acquainted with Mr. W. II. Harper, his 
signature was on the powers of attorney when they were delivered 
with the certificates at Mr. Henry’s office. At the time T left the 
powers of attorney at the office of Lewis Johnson & Company, 
<>0 a receipt was handed me; just one receipt, f think there 
was one receipt; 1 am not positive.” (Two papers were 
thereupon handed to witness, marked “Helmus No 1” and “Helmus 
No. 2”). “Yes. those are the receipts handed me at the time; Mr. 
Henry was in the office, right back of the bookkeeper Mr. Lammond.” 

Mr. Archer: “I offer these in evidence.” 


Mr. Wright: “I make the same objectioh.” 

The Court overruled the objection, to which ruling the defendant 
then and there excepted. The said papers were displayed to the 
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Jury, copies thereof are hereto attached, and made pail hereof the 
same as if specifically incorporated herein. 

The witness further testified: “At the time the certificates were 
handed to Mr. Lammond, there was a talk between Mr. Henry and 
Mr. Lammond as to whether the two powers of attorney would lie 
sufficient for the three certificates, and they decided that they would 
he; I told them that I thought if it was necessary I could get a third 
power of attorney. After T had told Mr. Henry, or Mr. Lammond 
in his presence, that 1 wanted a quick sale of those shares, 1 did 
not say anything else to him about what he should do with them; 
I did not give any instructions as to his selling them; other than 
those which I have stated; at that time I had no account with I^ewis 
Johnson & Company; I never saw Mr. Henry from the time I left 
him the securities, until the morning that the Company went into 
the hands of a Receiver; I saw him then at the office of Lewis John¬ 
son & Company, [ told him I wanted the securities, he said he could 
not do anything, or say anything; that was all the conversation I 
had with him. I had a conversation with Mr. Henry over the 
telephone once after that. I recognized his voice, I asked him what 
had become of the certificates, what he did with them, I asked him 
if he hypothecated them, and he said “Yes”, and 1 asked him where, 
and he said he could not say anything further; he would not give 
me any information; T told — them were not given to him to hyjioth- 
ecate, hut for sale, and he should not have done it; I did not 
51 say anything more; the conversation closed hv dropping the 
receiver, hanging up the receiver; Mr. Henry hung it up. 
I have never received hack the certificates nor the proceeds of them. 

On cross examination the witness testified in sulistancc as follows: 
“1 said this morning on the witness stand that I handed the certifi¬ 
cates through a window to Mr. Lammond, that Mr. Tlenrv was 
ltchind Mr. Lammond, and that Mr. Lammond immediately passed 
the certificates to Mr. Ilenrv; and I then said that 1 asked Mr. 
Henry if he could make a quick sale, that I wanted two hundred 
and ten. and if he could not get that, that T would take two hundred 
and eight. That then Mr. Henry said that he thought he could 
make a quick sale/’ 

(By Mr. Wright:) 

Q. “Where was Mr. Henry the day before you left the certificates, 
when you saw him?” A. “Mr. Henry was in the office, usually 
liehind —as I remember he was hack on Mr. Lammond's window, 
and both Mr. Lammond and Mr. Henry came around into the sort 
of reception room, T suppose that is what it would lie called, and that 
is where 1 was presented to Mr. Henry.” 

“They came out so as to he close enough for me to shake hands; 
lie had to come out into the reception room so we could shake hands. 
T have l>een hack in the stock room ; they went hack there and then 
hack to the vestibule so as to get where I could shake hands with 
them; and it was there T met Henry the day before; that was not 
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the first time I have seen him, hut was the first time that I knew he 
was Mr. Henry; I had done business with Lewis Johnson & Company 
before that; I bought some Merganthaler stock for my mother; this 
same stock; when they were on F Street I bought a few shares of 
I ennsylvania railroad stock for my mother and also for myself - I 
have that Pennsylvania stock still. I placed that order to buy stock 
with Mr. Lammond; I did not see Mr. Ilenrv when I bought that 
stock; I gave Mr. Lammond the order, and he delivered the certifi¬ 
cates to me through his window; I gave the order through the 
window; I have been receiving the dividends on these Mergenthaler 
stocks, I cannot tell now how much, T have received them every 
time that the Company has declared a dividend, which has been 
alout four times a year; I have received that by check drawn 
«>*2 by the Merganthaler Linotype Company; two checks each 
dividend period, one for myself and one for my mother- I 
cannot tell the amount of those checks; I did not know whether 
Mr. \\ oodruff was a member of the firm; T did not know officially 
or any other way that Mr. Henry was a member of the firm I 
simply surmised that he was, having seen him there, but I never 
knew that he was, not until the day I left the securities there; that 
is the day I was presented to him, I informed rinyself as to whether 
he was a member of the firm then; that is the only way I knew* I 
simply called up a party to find out; called up a friend'to find ouL\ 

just don t know who it w*as now-; I did not ask Mr. Lammond in 
the Bank, because I usually did my business w-ith Mr. Lammond 
and T didn’t think it was necessary. I called up my friend to find 
out whether Mr. Henry was a member of the firm, after T w r as pre¬ 
sented to Mr. Henry, to see what status Mr. Henry had with the 
Company. I had transacted business with this firm when they 
were on F Street; I had bought securities from them, I did not ask 
my friend whether Mr. Woodruff was a member of the firm, 1 did 
not ask him whether any body else but Mr. Henry w-as a member* 
tho time I bought the Pennsylvania railroad stock.'T did not inform 
myself who belonged to the firm of Lewis Johnson & Companv I 
was subpoenaed before the Grand Jury; I had been down to'the 
District Attorney before T got my subpoena and had a talk with him- 
T cam- down voluntarily and asked for an indictment against Mr! 
Henry and Mr. Woodruff; I asked for the indictment against the 
members of the firm at that time, who were Mr. Henrv and Mr 
M oodruff—not against Mr. Lammond; I have had no talk with Mr 
Woodruff. I remember calling at your office Mr. Wright twice* 
£.about the middle of November, tefore I came dow n to see the 
District. Attorney; I called with Mr. Muller, Mr. Henry was there 
having preceded us on one occasion; the calls might have been one 
two or three days apart; no one was present in vour room, save 
myself, Mr. Muller and yourself, Mr. Wright; 

(By Mr. AVright:) 

Q. ‘ Do you remember saying this when vou came in: that you 
wanted only one thing and nothing else, that Mr. Henry and 
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53 Mr. Woodruff and Mr. Lammond had stolen your and your 
mother's stock, and unless you got your certificates within 

twenty-four hours, you were going to the District Attorney?” A. 
“I don’t know whether those were the exact words, hut the object 
of my visit was that I wanted the stock returned.” 

Q. “And did you not say that you were going to have them in¬ 
dicted if you did not get your stock?” A. “Yes; that I would go to 
the office of the District Attorney. I don’t remem her using the word 
indictment. T remember saying that I would go to the District At¬ 
torney. On November 19th, I wrote and directed to Mr. Warburton, 
secretary and treasurer of the Merganthaler Linotype Company, 
over my signature, a letter containing, ‘I have every reason to be¬ 
lieve that one of the banks, tlie District National Bank, has securities 
which were hypothecated bv one of the members of the Lewis John¬ 
son firm, which firm is now in the hands of the Receivers’. I had 
inquired before coming to see you, Mr. Wright, and ascertained that 
those certificates were with the District National Bank; the second 
time I came to see you, I knew that they were with the District Na¬ 
tional Bank.” 

Q. “Did you not state in that same letter that you were making 
every attempt to secure the return of the securities, either from the 
Bank, or the members of the Lewis Johnson firm, and did you not 
say, ‘else I shall commence criminal proceedings’?” A. “Yes, I 
wrote that.” 

The day I had the face to face talk with Mr. Ilenrv after the 
failure, he simply said that he could not do anything, or his hands 
were tied, or something to that effect; T did not say anything; I 
opened the conversation by asking for my securities; the substance 
of what he said was that he was powerless to do anything. The Com¬ 
pany had already gone into the hands of a Receiver, the Receiver¬ 
ship had already been filed, or the Petition for a Receivership, of 
the Company or Bankruptcy; a Petition for Bankruptcy; legal ac¬ 
tion had l>eon taken that morning. I may have a*ked him where 
the certificates were, I cannot remember. The substance of it was 
I wanted to know the status of my securities, and wanted to get 
them back; T was so unnerved at that time T could not remember 
what I said; the only thing was, the substance of it was, I wanted 
the securities. Mr. Henry said that be was powerless to do anything; 
he referred me to some person, but who it was. whether it was his 
attornev, or the Receiver, or Trustee I cannot sav. The conversa- 
tion was at the door leading from the reception room into 

54 the ticker room; there were a lot of people there; that is all 
I can remember of the conversation. When T went out of 

there. Mr. Henry had referred me to this person, whoever it was, it 
may have been the Referee or it may have been his attorney, or it 
may have been the Receiver. The person to whom he referred me 
was the same person who at the moment I took to be in legal author¬ 
ity. Tf I am not mistaken T think I tried to get Mr. Henry by tele¬ 
phone that evening or that day; T know T had some difficulty in 
getting him; T think it was in the evening, at night: in looking up 
the telephone number now, T l)elieve it was his residence; I asked 
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him about the securities; I asked him if he had hypothecated them, 
and he said he had and I told him that they were not given him for 
that purpose, that they were given for sale; my recollection is I asked 
him where he had hypothecated them, as I remember, he would not 
say anything; in fact, the phone conversation ceased just about that 
time; ail he did was to admit that he had hypothecated theirt, and 
then he closed up like a clam; I recognized his voice; when I told 
rum that it was given for sale and not for hypothecation, then he 
hung up the receiver; in my letter of November, which I have iden¬ 
tified, I wrote: “I fear that owing to blank power of attorney signed 
by mother, authorizing the sale of the securities, that the certificate 
may have been hypothecated either by Mr. Henry or by Mr. Wood¬ 
ruff, the two members of the Lewis Johnson & Company firm”; that 
letter was written two days after the Company went into the hands 
of the legal authorities; I wrote a letter on November 17th to F. J. 
Warburten, secretary and treasurer of the Merganthaler Linotype 
Company, and mailed it todhe addressee; when I signed that letter, 
the following was in it: “Until the Receivers make their statement, 
it will be impossible for me to learn what disposition has been made 

bv Lewis Johnson & Company of the certificates which I left with 
* them”. 

Q. “Why did you put that in that letter, if you left the certificates 
with Mr. Henry?” A. “State that question again, please.” 

Q. “Why did you put that in that letter, if you left the certificates 
with Mr. Henry?” A. “Well, I just did not know what dis- 
T>.') position had been made of them, until I had definitely 
learned it. T think that letter was written either the day of 
the 16th, or probably the day afterwards. I don’t think I learned 
the disposition of the securities or what disposition had been made 
of them until about a short while afterwards, but not that day.” 

Q “And you want that to l>e your final answer to that question, 

do vou ?” 

%/ 

Mr. Laskey: “T submit that that is not a proper question.” 

The Court : “No.” 

Mr. Wright: “It is asked for the distinct purpose of allowing the 
witness to say that perhaps he did not understand the question. In 
other words T do not want it to be claimed hereafter that he did not 
understand the question.” 

The Court: “The objection is sustained. The prior question might 
l»e asked again.” 

To which ruling of the Court, the defendant then and there ex¬ 
cepted. 

(The witness continuing:) “in mv letter of November 16th, I 
wrote: “As ]>er phone message from Washington this morning, state 
that T dc]>osited with Lewis Johnson & Company bankers, 18 shares 
of Merganthaler stock certificates (naming the numbers), standing 
in the name of my mother, Mary E. TTelmus, and 2 shares (naming 
numbers) standing in my name. John Ilelmus. to be sold”; that 
was in the letter when I signed it; 

5—3203a 
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Q. “Why did you put that in that letter, if you delivered the 
certificates to Mr. Henry?” A. “I think that is simply a fact that 
occurred, that I had left the securities there to he sold.” 

Q. “You do not catch the point of my question, 1 fear. You state 
in this letter that you deposited with Lewis Johnson & Company 
bankers these certificates. I sav, whv did vou sav that in this letter 
if you deposited the certificates with Mr. Henry?” A. “Well, 
simply because Mr. Henry was a member of the firm of Lewis John¬ 
son & Company, and being a member of the firm, I thought I would 
use the name of Lewis Johnson & Companv as well as that of Mr. 
Henry.” 

Q. “In other words you were dealing with the firm of Lewis John¬ 
son & Company, were you?” A. “Of which Mr. Henry was a mem¬ 
ber; yes, Sir.” 

Q. “I asked if you were dealing with the firm of Lewis Johnson 
& Company.” A. “Of which Mr. Henry was a member.” 

fifi Mr. Archer: “I submit that the witness is Wing asked for 

a conclusion.” 

The Court: “Not only that, but he had answered the question.” 

(The witness continuing:) “When T sent that letter o(f, the fol¬ 
lowing was in it: “I cannot get anv satisfaction from the bankers 
as to the status of the securities which I left with them. I have their 
receipt.” 

Q. “Why did you put that in your letter if you thought you left 
. the securities with Mr. Henry?” A. “My answer is just the same 
as before—because in using the word “bankers”, it was synonymous 
with the words “Lewis Johnson A Company”, of which Mr. Henry 
was a member.” 

(The witness continuing:) “I had an attorney by the name of 
J. S. Easbv-Smith in this matter: T made certain statements to him 
to the effect that T left them with Lewis Johnson & Company, and I 
wanted to know where they were; 

Q. “You stated to him that you left them with Lewis Johnson & 
Company, you have just said?” A. “Yes, with the Company.” 

Q. “Lewis Johnson & Company, that is what you told Mr. Easbv- 
Smith?” A. “Now, Judge Wright, T don't know whether I used 
that word or not. in speaking to Mr. Easbv-Smith; of course, I told 
him just what I did with the securities I may have told him Lewis 
Johnson & Companv, 1 mav have told him that T left them with Mr. 
Hcnrv.” 

Q. “Did you see a letter that lie wrote to New York on the sub¬ 
ject?” A. “That Mr. Easbv-Smith wrote?” 

Q. “Yes. in which he said-” 

Mr. Archer: “T object.” 

The Court: “Objection sustained.” 

Q. “Did you ever see the original or a copy of that letter written 
bv Mr. Ea«hv-Smith (handing the witness letter)?” A. (After ex¬ 
amination.) “Yes, T remember such a letter now.” 
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(The witness continuing:) “1 saw this letter some time between 
the Company was taken up by the local authorities and the time 1 
came to the office of the District Attorney; Mr. Easby-Smith showed 
me this letter, he must have shown me this letter; it- was sent oil* 
after I read it as I remember now, lie used it to locate the securities 
at the various banks.” 

Q. “And he did that with your approval?” A. “I tan- 
ployed Mr. Kasby-Smith to locate the securities.” 

(J. “5 ou approved the letter after he wrote it?” A. “I approved 
his action.” 

Q. “You approved his action and the letter.” A. “I approved 
his action; if he wrote it, 1 approved it, yes.” 

(J. “And that letter contained this statement- 

Mr. Archer: “I object”. 

The Court : “Objection sustained. It is not shown vet that lie 
saw the letter before it went out, if that is the purpose.” 

Mr. W right: “No, that is not the purpose.” 

The Court: “I do not know what is in it. You might let me 
seo it.” 


(The paper referred to was examined by the Court.) 

0. “I understood you to say, Mr. Ilelmus, that the Easby-Smith 
loiter which you saw was gotten nf) ), v Kasbv-Smith for the purpose 
of endeavoring to locate the stock?” A. “Yes. Sir.” 

Q. “Ami after it was gotten up, you approved it?” A. “I don’t 
know whether I approved it or not. I don't know that Mr. Easbv- 
Sniitli asked me to approve it.” 

. 1 ( h.) not mean in so many words, that you said you approved 

it, but \ on-lead it i A. It Mr. Kasfoy-'Siiiith used it for the pur- 
pose of locating the stock. 1 must have approved it.” 

i ^ *!!* read it, did you not?” A. “I read a eopv of 

the letter.” ^ 

,. vou " m,1 ° < > l >j«cti«m to it?” A. ... at that 

time? 

Q. “A cs. at that time.” A. “I rememlier Mr. Easby-Smith 
drawing up such a letter, and using it, hut T don’t remember his 
showing it to me for approval, or anything else.” 

Q “You say you remember his drawing it up?” A. “I remem¬ 
ber his drawing it up for the purpose of locating the different 
securities. 

( J- “You said a while ago that you had seen it.” A. “I meant 

to say that I had seen a copy; that is what 1 had refor¬ 
ms ence to.” 

A ° U sa '^ ^ ,a * vou had seen that eopv some time be¬ 
tween the failure of Lewis Johnson & Companv and the time you 
wont to the District Attorney?” A. VI lmvc seen Mr. Easby-Smith 

Q. “And you laid seen the lelter, laid you not?” A. “I had seen 
it after lie used it. Whether I saw it before he used it, or not. I 
don t know, but I probably saw’ it after he used it,” 
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Q. “But yomsaw it some time?*’ A. ‘‘Yes Sir, T saw it.” 

Q. “And when you did see it, you say that you approved it?’* 
A. “I don’t know whether I approved of it in so many words.” 

Q. “In your mind; you thought it was all right, did you not?” 
A. “I simply approved of it by his using it, that was all.” 

Q. “You knew what was in it?” A. “I knew he was trying to 
locate the securities and he wanted something of authority to locate 
the securities.” 

Q. “Well, did you or did you not know what was in this letter?” 
A. “I cannot remember now whether I did or not. I left everything 
to Mr. Kasbv-Smith.” 

Q. “\Y hen I showed you a copy, I understood you to say. as 1 
remember it. that you had seen the letter. Was I wrong in that?” 
A. “I said I saw it. hut whether I saw it at the time he drew it up 
and was using it in locating the securities, or afterwards, 1 don’t 
remember.” 

Q. “1 thought you said that you had seen it between the date of 
the failure and the day you came to the District Attorney’s office. 
Was I wrong in that?” A. “It may have l»een.” 

Q. “Well, was it? I want to know whether I misunderstood you.” 
A. “I will not say definitely whether that is so or not, 1 don’t re¬ 
member.” 

Q. “Did you not say definitely a minute ago that it was during 
that period? A. “If so, I will qualify it by saying that probably 
it was.” 

Q. “At the time you left this stock, did you intend that Jiewis 
Johnson Company should take a commission out of the 
oh proceeds? To which question the United States objected, 
the Court sustained the objection, to which ruling of the 
Court the defendant then and there excepted. 

( r I he witness continuing) “The powers of attorney which my 
mother gave me before she went away, are the powers of attorney 
marked “Harper No. 1 and “Harper No. *2 ”; my mother never 
gave me a power of attorney to transact her business for her; she 
gave me no power of attorney leaving me in charge of everything, 
leaving everything in my hands; Indore she went away she gave me 
no other powers of attorney, but those, (“Harper No. 1” and “Harper 
No. 2”) and T am quite sure of it. I learned that Mr. Lammond’s 
connection with the firm was at the time we bought the Merganthaler 
stock, I only knew he held the position of bookkeeper there, and I 
did business with him, the same as I would a receiving teller or 
paying teller of a bank. 1 do not know where Mr. Henry’s desk 
was in the establishment ; I do not know whether he had a private 
office; I never heard any body sav whether he had a private office; 
I was never in any private room of Mr. Henry’s.” 

On re-direct examination, the witness testified in substance as 
follows: “Those powers of attorney were signed in the month of 
June 1914, just before mother left the city for an indefinite stay; 
when I went to the office of Lewis Johnson & Company on the day of 
the petition for a Receiver. Mr. Charles Arthur, the Assistant District 
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Attorney was with me; he was not an Assistant District Attorney 
at that time; 1 learned where this stock was between the two visits 
to Judge Wright's office; when I first went there I did not know 
it had been hypothecated—that is what 1 was trying to find out. 
On the second visit, j knew they had lieen hypothecated; I don’t 
think I told Judge Wright that; the only memory I have about a 
visit to Judge Wright's office the second time is that I went there 
to know the status of the securities and what possibilities there were 
of getting them back, or getting the money; I told Judge Wright 
that the securities had been hypothecated. No, I remember, he 
wanted to know how 1 knew, and l told him that his client 
bfi had told me. He told me so over in the office.” 

Q. “What did Judge Wright say?” A. “As 1 remember 
now. he didn't believe it and then I said “Ask your client, you will 
find him in the next room”.” 

On re-cross examination the witness testified in substance as fol¬ 
lows :” 

Question by Judge Wright: “Did I not tell you that I did not 
btlieve that All. IIenr\ had talked with you over the telephone, 
because I had given him the injunction not to talk to anvbodv 9 ” 
A. “You may have.” * J ’ 

Q. “Did 1 not say that I did not believe you when you said he 
bad told you that, because I had told Mr. Henry not to talk to any¬ 
body and that if lie did talk to anybody I would not represent him?” 
A. A es t and I said in reply, ‘\ou can ask volt- client • vou can 
find him in the next room” 

Q. “And I declined to do it? “Yes.” 

Q. And what I said was that I did not believe you when vou 
said you had telephoned him, did I not?” A. “You may have said 
that.” 


Edmund S. Wolfe was thereupon called as a witness on liehulf 
of the United States, and being sworn, testified in substance as 
follows: “I am cashier of the District National Hank and was on 
October 27, 1914; T recall seeing Mr. Henry, the defendant, on that 
day in his office; I saw him twice that day; I have seen “Warburtcn 
Nos. 1. 2 . J, 4 and “Harper Nos. 1 and 2” before now; I first saw 
them in Mr. Henry s hand in his office; I produced them here to¬ 
day under subpo*na duces tecum from our collateral files that are 
held for collateral loans. Mr. Henry asked us for a loan, or asked 
me in behalf of the Hank, for a loan of Four Thousand Dollars on 
twenty shares of Mcrgmithaler stock; he said that he desired to draw 
a check on us for Four Thousand Dollars for the use of the firm, 
and this loan was made specifically to take up this check; the loan 
was made Indore the check was drawn. Mr. Henry signed 
f»l the note for it in his office, I have the note here. (Witness 
pioduoed a note) I liis not© was signed in my presence 5 ^ 

\V hereupon the United States offered the said note in evidence 
and the following occurred: 
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Mr. Wright: “We object, under the same point we made this 
morning. We will not argue it.’’ 

The Court: “The objection is overruled.” 

To which ruling the defendant then and there excepted, where¬ 
upon the said note was read in evidence to the jury ns follows: 


$ 4 , 000 . 


Washington, 27 Oct., 1014. 


“On demand after date we promise to pay to Lewis Johnson & 
Company or order at the banking house of said firm $4,000 value 
received, with interest at the rate of six (0) jx*r cent until paid, 
having deposited as collateral security for the same the following 
named securities: 20 shrs. Merganthaler. 

“— agree that the above named securities, and any others added 
to or substituted for them, and all cash at anv time to the credit of 
our account with said bankers may he held as collateral security for 
all the obligations and liabilities of the undersigned and of the en¬ 
dorsers hereof due to the said bankers or to become due, or that mav 

• 

hereafter Ik* contracted, with the understanding that a margin of 
— }H*r cent on the market value with collateral security shall he 
maintained on demand, and if said demand for margin is not 
promptly met, or said obligations and said liabilities are not 
promptly paid at maturity, — hereby authorizes said hankers to sell 
the collateral security or the property represented by the same, either 
at private or public sale, and at any time thereafter, without adver¬ 
tisement or notice to — and with the right on the part of said bank¬ 
ers to become purchasers at said sale, freed and discharged of any 
equity of redemption, the proceeds to be applied to the payment of 
the above-mentioned obligations and liabilities, any excess or deli- 
cieneies to be paid or received by —. as the case may Ik*, and — 
* further authorizes the said bankers to use, transfer or hypothecate, 
the collateral securities: without being required on demand, or tender 
at maturity of the amount of said obligations ami liabilities to return 
an equal amount of said securities, and not the specific securities 
pledged.' 

“LEWIS JOHNSON & COMPANY.” 

On the back: 

“Lewis Johnson & Company.** 

In the margin, oin the back, “Lewis Johnson Ar Company, 21 L 
$4,000”, in red ink. 

02 The witness further testified in substance: “The endorse¬ 

ment is in Mr. Henry’s handwriting; I am familiar with it: 
the entry in red ink at the top of the note is the work of our file clerk. 
1 received this note and these securities on my first visit to the office 
of Lewis Johnson A: Company shortly before noon; there was a con¬ 
versation at the time of that visit 1x4ween myself and Mr. Henry, 
about the condition of Lewis Johnson A: Company, as to the amount 
due our bank; Mr. Henry had arranged with us for some other loans 
l>eside this one, two others, one for Eleven Thousand Dollars and one 
of Five Thousand Dollars. This loan was made after the loan of 
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Sixteen 1 housand Dollars. I was sitting at Mr. Henry’s desk as a 
messenger came in, handing Mr. Henry a bundle. Mr. Henry and 
I continued our conversation, and at the close of our conversation, 
a “ e ^ t “ ese other matters had been arranged, Mr. Henry then asked 
the Bank for a loan of hour Thousand Dollars on twenty shares of 
Mergonthaler stock, and I approved the loan, and Mr. Henry took 
a blank from his desk and sat down and signed the note which you 
iui\o I hero and handed me the bundle which the messenger hail 
handed him. Mr. Henry did not sign “Harper No. 1” and “Harper 
No. 2 in that interview, he did not sign them in my presence. The 
loans we arranged, one of Eleven Thousand Dollars and one of Five 
Thousand Dollars, were arranged to take care of matters pending in 
our bank; I cannot recall anything specific that was said about those 
loans; it was just on the line of general talk to take care of money 

owing us; Lewis Johnson & Company had an over-draft in our 
bank.” 

(}. “Do you recall anything being said about a draft of $5,000. 
was anything said about that that day?” A. “You mean the Bar¬ 
clay draft for $5,000?” 

Q. “Yes.” A. “Yes.” 

Q. “Was that a draft which your bank held?” A. “It was an 
item drawn on Mrs. Barclay in Philadelphia that we had placed to 
the credit of Lewis Johnson <fc Company.” 

0d Q. “Do you know when you received that draft?” A. 

“Sometime the latter part of September-” 


To which the defendant objected, stating the ground to be “be¬ 
cause it is introducing proof of a separate and distinct transaction;” 
which objection was overruled by the Court, to which ruling the 
defendant then and there excepted, and the question was repeated 
by the stenographer thus: 


Q. “Do you know when you received that draft?” A. “The latter 
part of September.” 

Q. “How long did it remain in your bank?” 


To which question the defendant objected, the Court overruled the 
objection, and the defendant then and there excepted, and the wit¬ 
ness testified “About a month and a half.” 


Q. “Do you recall the date it was taken up?” 

To which question the defendant objected, the Court overruled the 
objection, to which the defendant then and there excepted. 

A. “I do, it was October *27th or 28th; the draft had been carries! 
in the mean time in our bank as part of our bank assets.” 

Q. “Anv entrv of it on the books of vour bank?” 

Mr. Wright: “I do not want to object to every question, but T 
want to make the j>oint right along.” 

Mr. Archer: “I understand this whole line is objectionable to 
you.” 

The Court: “Have you not your exception?”' 
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Mr. Wright: “Well, when he 1 rings up these different questions 
I suppose technically that I ought to have the objection in order to 
save the point/' 

The Court: “Well, I do not want to decide that question.” 

Mr. Archer: “It only takes an instant to object.” 

Mr. Wright: “Well, l a*k that an objection be noted, and an ex¬ 
ception also, with your Honor's permission. 

The Court: “Yes." 

Q. “Anv entrv of it on the books of vour bank?" A. “No.” 


H4 Bv the Court: 

%0 

Q. “Was that draft one that was drawn by Lewis Johnson & Com¬ 
pany on somebodv in Philadelphia?” A. “It was.” 

Q. “Was it paid?” A. “No.” 

Q. “It was not paid by the drawee?” A. “No, it was protested.” 
Q. “And came hack to you?" A. “Yes.” 

Q. “And you held it there as a cash item, is that it?" A. “Yes, 


Bv Mr. Archer: 


Q. “Tell us whether or not lie fore the 28th vou had had anv con- 
versation with Mr. Henry about taking up that draft?” 

To which question the defendant objected, the Court overruled the 
objection, to which ruling the defendant then and there excepted. 


A. “I talked to Mr. Henry several times." 

Q. “What did he say about taking it up?" 

To which question the defendant objected, the Court overruled 
the objection, to which ruling the defendant then and there ex¬ 
cepted. 


A. “He said the drawee was in Europe that when she returned it 
would be taken up." 

The witness further testified in substances as follows: “At the time 
of this Sixteen Thousand Hollar loan, I don't recall any specific con¬ 
versation with reference to its proceeds living list'd in any way; I 
recall nothing specifically said about it being used to take up over¬ 
drafts: some of it was used to take up over-drafts, and others we 
paid checks against the clearing house that day. I produce the ac¬ 
count of Lewis Johnson & Company with our bank; none of it is 
in my handwriting. The entries purporting to be during October 
and in November until the firm closed its account, are in the band¬ 
writing of Mr. Carter. I produce the account of J. W. Henry at our 
bank during the month of October and Novenilier until the 
(>.*» account was closed; that is in the handwriting of Mr. Lewis 
during the month of October. Mr. Carter took charge of the 
Lewis Johnson <fc Company account on September 11th; the writing 
before that is Mr. William C. Looker's. The first three days of the 
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account of J. William Henry in September, 1914, is in the hand¬ 
writing of William Thomas; after that in September in Mr. Lewis’ 
handwriting. In conversation between me and Mr. Henry on that 
day, nothing sj>ecifically was said as to the amount of the over-draft: 
I did not know the exact amount of the over-draft myself; the matter 
was discussed generally. (Six white sheets produced by the witness 
were marked “Wolfe No. 2,” one yellow sheet produced by the wit¬ 
ness was marked ‘ Wolfe No. 3.”) . Mr. Henry arranged for the loan 
of Four Thousand Dollars on the Merganthaler stock, and he told 
me he was going to give a check to the Riggs National Bank for 
lour 1 housand Dollars, and I told the Riggs National Bank that 
if such a check was drawn on us it would be paid. It was afterwards 
presented and paid; I would recognize the check, (a paper shown) 
That is the check; it is signed by Lewis Johnson & Company by 
Mr. Lammond, who held power of attorney on their account ; I am 
familiar with his signature, that is it.” 

And thereupon the said check was offered in evidence, and read 
to the Jury as follows: 


“No. 7217. 


Washington, October 27, 1914. 
Lewis Johnson it Company, Bankers, 


“I‘av to the Order of—Riggs National Bank $4,000.00 “Four 

Thousand Dollars. 

DISTRICT NATIONAL BANK, 

Washington, D. C. 

(Signed) LEWIS JOHNSON & COMPANY.” 


with a stamp, and then with the signature of 
Endorsed “The Riggs National Bank, Prior 
anteed, October 27, 1014, of Washington, D. C. 


“W. M. Lammond.” 

endorsements guar- 

1) 


Question by Mr. Archer: 

“Do you produce ihe two loans of $5,000 and $11,000 with collat¬ 
erals attached?” 

A. “There is one note of $5,000 and one of $11,000. 

Q. “You produce those?” 

00 A. .“Yes.” 

Mr. Archer: “I ask that they he produced so that they may be 
marked for identification. 

Mr. Wright: “We object to their production before the jury as 
irrelevant. 

Mr. Archer: “I do not offer them in evidence. 

Mr. Wright: “Well, it is the same thing, to get it before the jury. 

Mr. Archer: “I propose to offer in evidence the appropriate time, 
and if I do not connect it up, I will ask the Court to charge the jury 
to disregard everything concerning this matter. 

The Court: “The objection is overruled.” 
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To which ruling the defendant then and there excepted. 

The witness answered: “I have the notes but not the collaterals. 1 * 
(The said notes were thereupon produced in the presence of the 
Jury, and were marked “Wolfe No. 5” and “Wolfe No. 6”). 

I’pon cross-examination the witness testified in substance as fol¬ 
lows: “I have known Lewis Johnson & Company as a banking house 
for ten years before the fall of 1914; I was in the office of Lewis 
Johnson & Company quite frequently, often enough to know the 
location of things there reasonably well, as to what part of it was 
used for banking and what part for stock broking; Mr. Henry’s 
personal office was on the right-hand side of the lobby going into 
the main banking room. The counters were in the center of the 
banking room, with floor space on either side on front. In the 
back was the portion of the building devoted to their stock exchange 
business. 4 he door that entered from Pennsylvania Avenue was 
in the immediately middle of the banking room, as you walked in 
said door, the rounded front of the counter and screens were directly 
in front of you; Mr. Henry’s private office was on the right-hand 
side of the lobby as you went in the door. As you go in from Penn¬ 
sylvania Avenue you enter a lobby before you get into the main 
bank. Mr. Henry’s office was on the right-hand of the lobby and 
in front of the banking room. There are two entrances, as I recall, 
to his office, one on the front and one on the left of the banking 
room. On the left of the lobby, as 1 recall, were steps going up 
from Mr. Henry's office. Mr. Henry’s office was not a part of the 
banking room, it was in front of the banking room. The 
ff< lobby was separated from the hanking room by some kind 
of doors and a partition; 1 don’t know whether they were 
sliding or whether they opened. If you wanted to go to Mr. Henry’s 
office, you could enter in two ways, to the right of the lobby, or go 
into the banking room, turn to the right and come hack forward 
to Mr. Henry’s office. To get to the banking room from the street, 
you would go through the street door and then immediately into 
the banking room. There was a door separating the banking room 
from the lobby, and then a door separating the lobby from the 
street, and after you got through the second door, you could see* 
those round counters in front of you; no one else had a desk in 
Mr. Henry’s room, save himself that I know of; that room was a 
medium sized private office, the room was partitioned up to the 
ceiling, it was entirely private and enclosed. I recall only one 
desk in Mr. Henry s room; a roll-top desk of the customarv size. 
When I was there that dav, Mr. Henry sat at his desk, I sat more to 
the side of him than back of him; 1 had frequently clone business 
of a banking nature with Lewis Johnson A' Company before that 
occasion, and transacted most of the banking business with Mr. 
Henry; I could not tell you whether Mr. Henry was in charge of 
the banking department, that would be a matter personal to them. 

I know most of our transactions, both of a loan and banking charac¬ 
ter. were with Mr. Henry. T do not know who Mrs. Barklie was; I do 
know that our bank had handled other items of Barclay’s for Lewis 
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Johnson & Company before (his particular draft; I could not iiive 
the amount without investigating; 1 knew they had always I aim 
• paid this was the hrst item we ever Inal with which we had anv 
' ro , ®! ! . kn ®"; ^pocilically alamt items of Five Thousand Dollars 
eich that had l>ecn paid m full, in addition to. this draft; none 
other of the Barclay paper had ever come hack before this incident 
it had always before been paid. 1 asked Mr. Ilcnrv about its non¬ 
payment and he told me that he had learned that, Mix Barklie was 
in hnrope and unable to K et back. When this draft was deposited 
itli us, we credited it to their account for that amount of inouev. 
and allowed them to draw against it; we sent the draft to 
<air correspondent in Bhihulelphia. who presented it to the 
drawee, and we received advice bv wire that it had been pro¬ 
test.., t for non-payment, and the item was held in Philadelphia for 
V„.i v “ n<1 ,hen , afterwards returned to us. Our advices from 
Muladelphia do not show that Mrs. Barklie was out of town when 
he draft S ot to Philadelphia. That left us with this draft on our 
’ on } vv 1,a<1 Already given Lewis Johnson & Company 

that money, and in good faith they owed us that money. T made 
my hrst call at Lewis Jolmson & Company’s on the 27th of October, 
about eleven o clock; I made the second call after the close of hank- 
ing hours. I he three loans which 1 have told alxmt were all made 
during the call at about eleven o'clock. I do not recall specificallv 
how I came to go there that day. Mr. Ilenrv did not come to the 
istricl Lank and ask mo for these loans that day, they were ar¬ 
ranged in his office; 1 do not remember what opened the conversa¬ 
tion after I came to Mr. Henry's office; T do not remember how the 
subject of making any loans at all came up; those forms of collateral 
notes (referring to “Wolfe No. ft” and “Wolfe No. 6”) are « form in 
ulnd! he name of the District National Bank is printed; our own 
form; I did not take these notes, forms, to Lewis Johnson & Com¬ 
pany s; those note forms were signed in our Bank bv Mr Ilenrv 
upon <hc morning «f October 28th, the day after T bail talked with 

l l f ,m i J oI1 -, t , eral on . thc ,,ole of Eleven Thousand Dollars. 

.\Inikod '\<dfc No. .> was given me by Mr. Ilenry on the evening 
of October 2<th, that was on my second call after banking hours. 

I art of the collateral for Hie other was given me then, and part we 
already had. I am not able to tell the exact distribution of that 
collateral, file collateral which T did not already have in mv pos¬ 
session on the 27th. I received from Mr. Ilenrv*after the close of 
hanking hours on the 27th, retained possession of that and he came 
the next dav and signed those notes; they were listed on our loans 
and Mr. Henry called thc morning of the 28th and signed 
the notes; the collaterals which we already had were held 
to secure the Barklie draft, we already liad collaterals to 
secure the Barclay draft before I went to see Mr. Henry on the 27th. 

I he t n o loans for $11,000. and $5,000. were for no particular pur¬ 
pose, they just went to the credit of the checking account of Lewis 
Johnson & Company in the regular course of business. Respecting 
the $4,000. loan Mr. Henry told me he wanted to give a check to thc 





44 


JOHN WILLIAM HENRY V8. 


Riggs National Bank for $4.000.—, and tliat there was some check 
that was drawn on Lewis Johnson & Company that he wanted to 
take up. I do not recall that he used the name of Dr. Chatard, but 
I do recall that he said that there was a check in the Higgs National 
Bank drawn on themselves, drawn on I^ewis Johnson & Company; 
he did not tell me he had drawn that check; he did not tell liie 
whether or not that check had been presented and that Lewis John¬ 
son & Company did not have the funds to pay it. I volunteered to 
go by the Higgs National Bank and tell them that Lewis Johnson 
& Company’s check would he good; Mr. Henry did not ask mo to 
do it. I volunteered, 1 voluntarily stopped by;'I told Mr. Henry I 
would tell them that: the Higgs hank was next door to Lewis John¬ 
son Company. No part of the yellow check (referm/ing to 
“Wolfe No. 4 ) is in Mr. Henry- handwriting; I know the signature 
of the signer; it is that of Mr. Lammond. When we gave credit 
on this note signed Lewis Johnson & Company, we gave credit 
to Lewis Johnson & Company and not to .T. \V. Henry. I had 
known the messenger who brought the bundle in to Mr. Henry’s 
ollice while I was there, for a year, he was a colored man. 1 had 
known him to lie the messenger of Lewis Johnson <fc Company be¬ 
fore that day: I cannot tell where he came from with that bundle; 
be came in the door from the lobby; 1 don’t recall that he said any¬ 
thing when he came in, Mr. Henry and 1 were talking at the time. 

1 said that Mr. 1 hairy handed the bundle to me—1 dislike to refer 
to securities as a bundle—hut that is what he did; Mr. Henry did 
not open the bundle before he handed it to me. Of this I am quite 
positive: after [ got the bundle, 1 looked to see what was in it: T 
examined it; Mr. Henry wrote out this note for $4,000.—at about 
that time in my presence. "W hen the stock certificates were brought 
in as a bundle, they were folded up exactly as they are folded 
70 now, that is with the powers of attorney attached to their 
respective certificates and folded up on the inside of them; 
they were folded like that when they were handed to me. (So 
folded, the name of the owner nowhere appears on the outside). 
At that time the aggregate loans of Lewis Johnson & Company witli 
us were $75,000.—or probably more; we had some loans on short, 
unsecured notes; others secured by their hills receivable, that is, 
notes that they had discounted; and others in addition, secured by 
stock and bonds of various kinds; T could not sav how many differ¬ 
ent pieces of collaterals we had. T would sav off-hand that there 
were as many ns a hundred; among the collateral which we had, 
there "eie small notes ami short-time notes given by people to Lewis 
Johnson & Company for loans; Mr. Henry frequently signed the 
name of Lewis Johnson & Company in our hank, I think every 
other loan he had with us he signed in our hank, with the probable 
exception of one.” 

Theieupon the Court adjourned until the next dav, and upon 
the next day, having met pursuant to adjournment,* Edmund S. 
AVolfe, the same witness, was recalled by the United States for 
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further examination, and testified in substance on he 
United States as follows: 

Q. “Do you produce from the District National Ha 
referred to yesterday on Isabelle A. Bark lie?” 

I O'which question the defendant objected, the Court overruled the 
objection, and the defendant then and there excepted. And the 
witness answered said question as follows: 

A. “I do.” 

1 hereupon the l nited States offered the said draft in evidence, 
to which the defense objected, the Court overruled the objection, to 
which ruling the defendant then and there excepted. The said 
draft was read in evidence to the jury as follows: 

“September 19, 1914. $5,000. 

“Banking House of Lewis Johnson & Company, Washington. 

“D. C. Xo. ($8365. 

September 19, 1914. 

{ 1 ^ Bay to the Order of Lewis Johnson Company, Five 

1 lion sand Dollars, to Isabelle A. Bark lie, care Pennsylvania 
Company for insurance of lives. 

LEWIS JOHNSON & COMPANY.” 

and then endorsed: 

“Pay to the order of District National Bank, Lewis Johnson & 
Company. 

“Pay to the order of any hank, hanker or trust company, all prior 
endorsements guaranteed. 

“September 9th, 1914. 

“District National Bank, Washington, I). C., E. S. Wolfe, Cashier. 

first National Bank of Philadelphia, Endorsements guaranteed.” 

« 

And thereupon the following transpired: 

Mr. Archer: “1 issued a subpuma for Mr. Carter of the District 
National Bank hut he is taking his examination for the officers’ re¬ 
serve corps today, performing a patriotic duty. He was to he here 
aC9 o’clock. I wanted to prove hv him certain writing that is in his 
handwriting. Mr. Wolfe is familiar with it, and familiar with the 
account, and if my friends have no objection, I would like to ex¬ 
cuse Mr. Carter and prove the entries by this witness, Mr. Wolfe.” 

Mr. Wright: “Mr. Wolfe cannot very well testify to anything 
unless it would he evidence.” 

Mr. Archer: “1 mean for him to identify the entries on the ac¬ 
count in the handwriting of Mr. Carter.” 

Mr. Wright: “We cannot make any agreement that would make 
evidence of what is not evidence in itself.” 

The Court: “The ledger sheets could he offered and if they were 
not objected to they could go in. That would be proper.” 
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, Mr. Archer: “1 otter in evidence the ledger sheets-.” 

Mr. Wright: “One minute. Will your Honor permit me to re¬ 
serve an exception to the observation of the Court?” 

The Court: “Yes; and in connection with your remark. You say 
it could not !>c made evidence. It is a question of whether or not it 
is sufficient to prove, whether we have to call Mr. Carter here to 
prove it. If nobody objects to it, it is perfectly good evidence. You 
may have an exception to that remark.” 


72 Question by the Court to the witness: “You say that that 

draft was carried as cash, that Bark lie draft?” 

A. “Yes. 

Q. “Just what do you mean by that?” A. “When the draft came 
back from Philadelphia, dishonored we communicated with Mr. 
Ilenrv, and there was no provision made at that time to redeem it. 
We did not charge it to his account, and not having any funds of 
our own to take it up with, we held it as part of our cash assets, 
chargeable against Lewis Johnson A’ Company.*’ 

Q. “You curried it as a part of the hank’s cash assets?” A. “As 
part of the hank's cash assets.” 


The Court: “Now do you otter those in evidence?’’ 

Mr. Archer: “The ledger account of Lewis Johnson Company 
with the District National Bank for the month of September and 
October.” 

Mr. Wright: “Do you mean those sheets which were marked yes¬ 
terday. four of them, Wolfe No. 2 ?' 

The Witness: “Wolfe No. 2 was the ledger sheet of Lewis Johnson 
iV Company. The J. W. Henry account is marked “Wolfe No. 5.” 

Mr. Wright: “Those are what you otter?” 

Mr. Archer: “I offer Wolfe No. 2 in evidence.” 

Mr. Wright: “To which we object.” 

Mr. Archer: “I withdraw the offer.” 


The witness further testified in substance, “1 have an independent 
recollection of the over-draft. The first overdraft—the drafts came 
in and before they were charged up, they were charged to me, and 1 
gave the bookkeeper authority to charge them up. thereby creating 
the over-draft. We had three return items come in. Two of them 
were drafts on New York which had come in several days before the 
loan was made, and Barklie item of $.*>,000, which had come in in 
tla* latter part of September. 

Question by Mr. Archer: “What was the amount of the two drafts 
from New York?” 

To which question the defendant objected, the Court overruled the 
objection and the defendant at the time excepted. 

A. “We had two of them for $1,000. that I specifically remember, 
and l think there was a third of $1,500. 


73 Mr. Wright: “1 move that the answer Ik* struck out on the 

ground that the question calls for and the answer gives the 
contents of a writing which is not produced.” 
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The Court overruled the motion, to which ruling the defendant at 
tl»e tune excepted. 

Question bv Mr. Archer: “Have you any recollection of any other 
over-drafts before the loan of $16,000. was made?” 

To which question the defendant, the Court, overruled the obiec- 
tion, to which ruling the defendant then and there excepted 

I he witness answered, “Yes.” 1 

Question by Mr. Archer: “Did you at the time the over-drafts 
entries?* r8ed ° n * * aCPOUnt ° f , - ewi * J °hnson & Company see the 

A. ‘‘I don’t believe I quite understand that question. Do vou 
mean did I go to the ledger and see?” 

Q "Yes.” A. “No, I did not actually go to the ledger. T O K’d 

the charging up of the drafts, though; 1 knew that they were to be 
charged up.” c 

Oil eriiss-exaniination the witness further testified in substance as 
follows: I he signature of “Lewis Johnston & Company” on the 
Kaiklic draft is certainly in the handwriting of Mr. Henry* 1 do not 
recognize the handwriting of the words “Isabelle Barklie care Penn¬ 
sylvania Company for Insurance of Lives, Philadelphia, Pennsvl- 
wmia ; that was on the draft when it was originally brought to me- 
Mr Henry brought it he delivered it to me in the District National 
Hank; 1 think the other drafts going through were drawn in the 
same manner as this draft and they were before this one- (there- 

follow* 1 ea * e ^ rani was a ^^ lK * e d to and examined by the witness, as 

‘‘Lewis Johnson cV: Company, W ashington. 

“Have cabled Pennsylvania Company to protect stock. Safe and 
well. 

“ISABELLE KARKLIE.” 

And dated “Carlsbad Angus! Id, 1914”) The witness continued- 
1 do not recall that; I will not say that I had or had not been shown 
it by Air. Henry; my mind is uncertain upon the point; My recol¬ 
lection of the other Bark lie items which preceded this one is only 
through searching our files in connection with other litiga- 
-4 tion m this matter, and I could not testify on that point now. 

without looking it up further; I think they were more than a 
month before the -is.-),009 ; 1 know where the red ink stamp on 
Harper No. 1 in words “District National Bank. Washington 
D. ( . was put on that power of attorney signed bv Mary E Helmus 
it was put on in our bank by myself. After 1 received the powers of 
attorney and stock certificates from Mr. Henrv, in the office of 
Lewis Johnson & Company, those papers were continuously in the 
possession of the District National Bank at the bank up to a certain 
time; we attempted to have them transferred and had sent it out of 
the city in order to do that, and that was the occasion of stamping 
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the “District National Bank'* on it; then it came back to us; they 
never got into the possession of Lewis Johnson & Company; they 
were always in our possession. The process whereby a paper re¬ 
ceived the Clearing House stamp, such as on the back of the Barklie 
$ 5 , 000 . draft, is as follows; in making up our clearing-house we 
stamp “Received payment” for items when they are put in to the 
clearing-house before we get the money for them, and if such an 
item is dishonored we redeem it and cancel the previous endorse¬ 
ment of “payment received”; the clearing-house process in all cities 
is an off-setting of checks bv one bank against another, only the net 
exchange of amounts being actually transferred in cash, the hanks 
exchanging checks amongst themselves and the net difference being 
paid in cash; the paid stamp is put on in advance with the view of 
getting checks on ourselves in exchange, so if they are paid the bank 
has a receipt, and they do not have to be brought back to be re¬ 
ceipted. That draft was ultimately paid by one of the loans I made 
on October 26th, bv charging against the account of Lewis Johnson 
&. Company, and by crediting the account with the loan made to 
them. The Pennsylvania Company named in that draft did a gen¬ 
eral banking business.” 

On re-direct examination the witness testified in substance as 

follows: # 

“Those Henry items were charged against the account on Octo- 
l>er 28th; the loan was arranged and granted on the 27th, naturally 
credited to their account on the 28th.” 

75 Philip .T. Ryan called as a witness on behalf of the 
United States, being sworn, testified in substance as follows: 
“In October 1014 before the failure of Lewis Johnson <fc Company, T 
was employed by that firm as general bookkeeper; the l>ook now 
displayed to me I recognize as the general ledger used in Lewis 
Johnson & Company for part of the period of 1014; this book was 
kept by me; (the l>ook was thereupon displayed to the witness). 

•Question by Mr. Archer: “Will you refer to entries concerning 
the hank balances of Lewis Johnson & Company on October 26, 
1014? Refer particularly to the American National Bank.” 

The Witness: 

A. “I have that date.** 

Q. “What would you say the balance of Lewis Johnson & Com¬ 
pany in the American National Bank to be on Octol>er 26. 1014?” 

To which question the defendant objected; whereupon Mr. Archer 
stated: “I offer it as l>earing on the question of the state of mind, 
the characterization of the act charged in this indictment. 1 expect 
to show by this question, and by subsequent questions, so far as 
we are able, the exact condition of the company of which the de¬ 
fendant was a member at the time this transaction occurred, as 
tearing upon his state of mind, his knowledge, and his intent in 
hypothecating these shares for $4,000., and I offer it on the prin¬ 
ciple of the Ambrose case." 
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The Court overruled the objection, to which ruling the defend- 
ant then and there excepted, and the witness answered the question 
as follows: 

A. “$222.22.” 

Q. By Mr. Archer: “Have you the amount of the balance on 
October 27, J914?” 

•To which question the defendant objected, the Court overruled 
the sqid objection, to which ruling the defendant then and there 
excepted, and the witness answered : 

A. “The same balance.” 

Q. By Mr. Archer: “Will you refer to the account of the Ameri¬ 
can Security & Trust Company on the date of October 26, 1914, and 
state what the balance of Lewis Johnson & Company was on that 
date.” 


To which question the defendant objected, theCourt overruled 
the objection, to which ruling the defendant then and there excepted, 
and the witness answered : 


A. “Op October 26, 1914, $47.74.” 

Q. By Mr. Archer: “What was the balance in the American 
Security & Trust Company on the 27th of October, 1914.” 

To which question the defendant objected, the Court over- 
76 ruled the objection, to which ruling the defendant then and 
there excepted, and the witness answered: 


A. “The same balance; no change.” 

Q. By Mr. Archer: “What was the balance in 
National Bank on October 26, 1914?” 


the Commercial 


To which question the defendant objected, the Court overruled 
the objection, and the defendant then and there excepted to the 
ruling, and the witness answered: 

A. “I make that balance $814.38. If these pages are in here_” 

Q. “What is the date?” 

A. “October 26,1914.” 

Q. “State that again. What is the date?” 

A. “The last date here on the ledger is November J4. 1914.” 

MrAVright : I object to that statement and ask that it be ruled 
out. If this ledger is to be used as evidence the ledger itself must 

l)e offered and not take the testimony of somebodv that sav« the 
ledger states so and so.” 

Mr. Archer: “I submit that is not the rule of Law. 

The Court: “He can explain the way the ledger was kept. The 

motion is granted. iNow, Mr. Ryan, you figure it out and give the 
answer.” & 
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Mr. Wright: “The question was asked, what was the balance on 
October 24. 1914. You want the answer, as I take it, given from 
the book?” 

Mr. Archer: “As the book shows it.” 

Mr. Wright: “Before he answers, let me interpose this objection; 
that he cannot make an independent computation, and give its re¬ 
sults, from the ledger; that if the ledger is first offered in evidence 
and appears to be so complicated that the average layman could not 
understand it, that then is the time for him to give his computation.” 

Mr. Archer: “I offer the ledger in evidence in connection with 
this witness' testimony. I submit the rule is that in an account a 
bookkeeper is always allowed to save the jury the trouble of wading 
through the figures.” 

The Court: “Is there any objection to the ledger being offered?” 

Mr. Wright: “Yes, sir, we object.” 

The Court: “On what ground?” 

Mr. Wright: “On the ground that it is irrelevant.” 

The Court: “The objection is overruled, and you may 
77 have an exception.” 

Mr. Archer: “I offer the ledger, only to the extent that the 
witness is to testify to the things that we call for.” 

Mr. Wright: “That is not what you said. You said you offered 
the ledger.” 

The Court: “It is understood that the ledger is offered over your 
objection, and until it is in it cannot be used by the witness to make 
a computation. That is what it is offered for.” 

Mr. Archer: “T think it is understood that I am only offering 
iho ledger to prove the accounts I am talking about and all bank 
accounts of Lewis Johnson & Company in that ledger, and I offer 
that in connection with the questions I am putting to the witness.” 

The Court: “That is my understanding.” 

Mr. Wright: “I suppose your offer is what vou say, the entire 
ledger.” 

The Court: “The offer is to l>e taken with what preceded it, and 
your objection, and that was to the effect that the witness could not 
make any computation and state it until the ledger went in. Now, 
Mr. Archer is meeting that objection, and offering it for that pur¬ 
pose, even if he did not say for that purpose. The whole context 
shows that.” 

Mr. Wright: “I was only wondering whether the whole ledger 
was offered or only certain pages.” 

The Court: “The page that is now under consideration is what 
was offered—the Commercial National Bank account. That is what 
1 understood the offer to be, this account of the Commercial National 
Bank.** 

Mr. Archer: “In the beginning, I drifted- 

Mr. Wright: “I did not so understand it.” 

Mr. Archer: “In the beginning I drifted into Judge Wright's 
language. lie said ‘Offer the ledger'.” 
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The Court: ‘‘I understand there is no question what wag the in¬ 
tention. the offer made.” 

The Witness: “May I make that balance now?” 

Mr. Wright: “This L s received now?” 

The Court: “Yes.” 

Mr. \\ T right: “This one page is received now?” 

The Court: “The page showing the Commercial National Bunk 
account. 

Mr. Wright: “^our Honor permits us the exception, so we can 
save the point already made?” 

The Court: “Yes.” 

A copy is hereto attached and made part hereof. 

Question by Mr. Archer: “Will you give us the balance?” 

A. “$41.79.” 

Q. “W hat Was the balance on October 27, 1914?” 

/8 To which question the defendant objected, the Court over- 

ruled the objection, to which ruling the defendant then and 
there excepted. 

Mr. W r right: “Your Honor allows us the exception?” 
r I he Court: “Yes. I do not know what the practice is, but so 
far as I am concerned that objection and the ruling can be con¬ 
sidered to be made to each and every question along this line. 1 
think that would save time. 

Mr. W r right: “Yes, sir.” 

1 he Court: “l nless there is some particular ground of objection 
that, comes up.” 

Mr. Wright: “So we have that understanding?” 

Mr. Archer: “Yes, we agree to that, your Honor.” 

Mr. Wright: “Without reserving the exception in each instance*'” 

1 he Court: “Yes.” 

Question by Mr. Archer: “Now, docs the record show what the 
balance was on October 27th?” 

A. “No.” 

fl “ Ver J wel1 * Referr ing to the account of the District National 
Bank-” 


1 „ The Court: “Just a moment. Is there anv change there shown 
from October 26?” 

A. “September 15, 1914, there is an entry of $150. and no other 
entry after that until November 14th, when there was a credit of 
$//o and a debit of $776.20: those were the onlv entries made in 
that account after those dates.” 

Mr. Wnght: “I move to strike out the answer, because it is irrel¬ 
evant. 

Jfr. Archer. The Government does not ask for anv answer as 

to any date after October 27th.” 

•The Court: “That may go out then.” 
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By the Court: “What is the method of keeping that account? 
Does it show balances each day?” 

A. “Yes, sir: it generally shows balances each day in pencil.” 

Q. “And there is nothing shown there on October 27th?” 

A. “There is no date in this ledger of October 27th. No balance 
is shown on that day.” 

Q. “On October 26th or on Oetolier 27th is there any entry?” 

A. “No transaction.” 

Q. “No transaction?” 

76 A. “No transaction, no entry.” 

Q. “No credit to Lewis Johnson & Company by the bank?” 

A. “No, sir; no credit and no debit.” 

Whereupon the witness was temporarily withdrawn from the 
stand. 

William B. IIibbs called as a witness on behalf of the United 
States, having been sworn, testified in Sulistance as follows: 

“I am a broker; I was in Oetol>er 1014 a member of the New 
York Stock Exchange, and am now; I was also a member of the 
Washington Stock Exchange in 1014; the last of July, the 20th 
or 30th of July, the Washington Stock Exchange closed following 
the example of the New York Board ami did not open again until 
in Deceml>er or January; l)eccml>er T think, of the same year, or 
possibly the early part of January 1915. 

Question by Mr. Archer: “Late in 1014 were you familiar with 
the financial quotations of Mergmithaler stock?” 

A. “I looked up the price of Mergonthaler this morning to sec 
how it closed when the Stock Exchange closed.” 

Q. “Were you familiar with the market quotations in October, 
1014, relative to Merganthaler stock?” 

A. “I found the records this morning, showing that Mergrmthaler 
sold at 2151/4 to 2151/2.” 

Mr. Wright: “1 move that l>e stricken out as not responsive.” 

Mr. Archer: “I do not think that you understand the inquiry. 

1 am not asking you now what you know now; I am asking whether 
you were familiar in 1914 with the final quotations of Merg</nthalcr. 
‘stock?” 

The Witness: “Oh, yes; I was on the Exchange in regular at¬ 
tendance every day.” 

Question by Mr. Archer: “Can you tell us what the quotation 
was on October 27, 1914.” 

A. “There was no Exchange at the time, in October, 1914.” 

Q. “Can you tell us what the quotation was at the close of the 
Stock Exchange?” *1*. 

80 A. “Yes, sir.” . 

Q. “What was it?” * 
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irr. AY tight: I object. May I ask a question or two in cross 
examination before your Honor rules?” 

The Court: “Yes.” 

Question by Mr. Wright: “You say that you looked ut some 
record this morning?” 

A. “Yes, sir.” 

Q- “And found out something that you did not know this morn¬ 
ing without looking at the record?” 

A* 1 could not recall it. I knew at the time, but I did not know 
this morning what it was.” 

Q. ou did not know this morning what the quotation had been 
m July, and so you looked at something you called a record?” 

A. “No, I could not have recalled it possibly.” 

Question by Mr. Archer: “Tell us what you looked at this morn¬ 
ing to refresh your recollection.” 

Mr. Wright: “I object to that as irrelevant. It is utterly irrele¬ 
vant what he looked at outside of the court room. If his recollection 
has to be refreshed it has to be refreshed here in the presence of 
the jury, in view of the court and jury.” 

Air. Archer: “Well, I will have to bring Mr. Hibbs back, and we 
will excuse Mr. Hibbs for the present.” 

Mr. \\ right: “Shall I ask Mr. Hibbs one or two questions on cross 
examination before he goes?” 

Mr. Archer: “No; I do not see why lie should be cross examined 
when he had not testified to anything.” 

Mr. Wright: “He has testified to some facts. It was only for his 
convenience that I made the suggestion—and you indicated that you 
wanted to serve Mr. Ilibbs' convenience. I want to ask him some 
things in regard to what he has testified about the closing of the 
New York Stock Exchange.” 

Ar The Court: “No; I think the orderly way to proceed is to let 

Mr. Hibbs go and then let him come back and finish his exami¬ 
nation.” 

Mr. Laskey: “ r l hat is what we ask to be done, your Honor.” 

Mr. AY right: “I wanted to be sure that he was coming back.” 

Mr. Laskey: “He is coming back.” 

(AAlicrcupon the witness withdrew.) 

And thereupon Philip J. Ryan again resumed the stand, and on 
behalf of the United States, testified in substance as follows: 

.1 Vy* . • . . V ■ . _ t ill you turn to the account of 

the District National Rank for October 26, 1914?" 

AAitncss: A. $7,932.15, October 16th.” 

Q. “I want October 26, 1914.” 

Mr. Archer: “The witness says that the figures that he is now 
looking at are somebody's else’s.” 
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Mr. Wright: “No, I hardly think he stated it that way. lie 
pointed to certain red pencil figures and said ‘Those are Mr. Lam- 
inond's figures’.” 

The Witness: ‘‘Here are my figures on the l>ooks, which anybody 
can distinguish from the others.” 

Mr. Archer: “You identify vours and we will identify anybody 

•/ V 4/ 

else’s by that other person's." 

Mr. Wright: “Now, will you put in this little confidential com¬ 
munication that happened without the hearing of the jury, in 
which the witness answered vyur question and said first that it was 
$7,932.15?” 

(The witness made some remark, not heard by the jury or the re¬ 
porter.) 

Mr. Wright: “Haven’t you got $9,932.15?” 

The Witness: “$9,932.15.” 

The Court: “What is the balance?” 

The Witness: “$6,932.15.” 

The Court: “What is that now?” 

The Witness: “That is a credit balance, to the District of Colum¬ 
bia on October 29, 1014.” 

By Mr. Archer: “Do vou mean the District of Columbia?” 

A. “The District National Bank.” 

The Witness: “That is the bank's balance, the District National 
Bank’s balance.” 

By the Court: “Is that a credit to the District Bank or a credit 

%j _ 

to Lewis Johnson iV: Company? 

A. “It is a credit to Lewis Johnson Company. 

(). “That is that vou sav that that shows that on that day they 
had a balance in the District National Bank; is that what vou sav?” 
A. “Yes.” 

The Court: “Let me see the ledger, please.” “Now, show me one 
of those other balances where you say that there was a credit balance. 
Take the Commercial National Bank. What is the debit balance?” 

82 A. “A debit balance is something that is owing by one 

bank to another. 

(Conversation at the bench which could not be heard by the re¬ 
porter. ) 

By the Court: “Now, what does the District National Bank ledger 
leaf of Lewis Johnson Company and Lewis Johnson & Company’s 
ledger shotv as to its standing with the District National Bank on the 
26th day of October, 1914—the very day we have been talking 
about?” 





THE UNITED STATES OP AMERICA. 


OO 


(The witness answered something to the Court, which could not 
be heard by anybody else.) 

Mr. Wright: “What did you say to the Court?” 

(The witness made further remarks, which the stenographer could 
not hear.) 

. ^ right: I think the witness says “1 am taking these figures 

just as I found them.” 

The Witness: “I want to be very careful when I answer, and if 
you will put it to me I will try to get it right,” 


By Mr. Wright: 

Q. “Did von not say that—“I am taking these figures just as I 
found them?” A. “We are taking them as we find them at the 
end of the column. I cannot take them any other way very well.” 

By the Court: “You will have to explain what that means before 
you go any further.” 

A. “I am taking the footings of the columns from the ledger 
down on this piece of paper (indicating). 

The Court: “Do not carry on a private conversation with me. If 

you want to say anything, say it f/o the jury and the reporter can 
hear it.” 


(The question was repeated by the reporter as follows:) 

“Now, what does the District National Bank ledger leaf of Lewis 
Johnson Company, and Lewis Johnson & Company’s ledger show 
as to its standing with the District National Bank on the 26th of 
October, 1914—the very day that we have been talking about?” 

A. “Lewis Johnson & Company’s bank, on Noveml>er 14, 1914 
that is the last date, shows a credit balance of $1864.03.” 

Air. Archer: i I move to strike that out as not responsive to the 
question.” 

Mr. Wright: “I join in the motion.” 

The Court: “I do not want to conduct this examination, but I 
would like to get it straight. You answered something about Novem¬ 
ber 14th. Your were not asked about that.” 

The Witness: “I notice that some of these footings that I took 
these balances from were not footings-.” 

The Court: “Just a minute.” 


83 


Question by Mr. Archer: “Have you before you the ac¬ 
count of Lewis Johnson <fc Company with the District Na¬ 
tional Bank for Octol>er, 1914?” 


A. “I have that account before me now.” 

Q. “In whose handwriting is it?” A. “The handwriting is mine, 
all of it except some of the footings of some of the columns.” 

Q. “Are any of the footings in your handwriting?” A. “Two of 
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those footings are not in my—three of them are not in my hand¬ 
writing.” 

Q. Indicate them by a check mark on the book, will you?” 


The Court: ‘‘Let me suggest that the date of them be read and the 
amount rather than to mark the book, because later on there may 
come some question about that” 

Mr. Archer: “Taking the Court's suggestion, I want you to read 
the date and amount of an entry that is not in your handwriting.” 

Mr. Wright: “I object to that; it cannot be relevant to read these 
footings unless they pertain to the period within your Honor’s 
established ruling of October 26th. 


Question by Mr. Archer: “State whether or not any of the entries 
on that date are in your handwriting?” 

The Witness: “Have you a price of paper?” 

The Court: “This is not a question of calculation. You do not 
need any paper. Do not touch the ledger, do not mark it at all. 
You are simply asked this question: ‘Is there a footing on that 
page, or of date of October 26, 1914, is there a footing of that date?” 

The Witness: “October 26. there is not a footing—.” 

Mr. Wright: “I think the jury and defendant would like to l>e 
taken into this too.” 

The Witness: “I would like to, but I have only one back. Now, 
on the 24th, there is a fooling, on the 26th there is a footing-.” 

By Mr. Archer: “That is in your handwriting?” 

A. “That is not in my handwriting.” 

Q. “The footing is not in your handwriting on the 26th. Ilow 
about the 27th? Is there a footing there in your handwriting?” 
A. “There is nothing on the 27th. I see no others; I see only one, 
two, three, on that page. Now that may be all right as far as I know, 
but I cannot answer.” 

By the Court: “In which column is that in, the debit or the 
credit column?” 


A. “This is in the credit column.” 


\ 


84 By Mr. Laskey: “Take this column on this page-” 

Mr. Wright: “T object to two District Attorneys examining the 
witness.” 

Mr. Laskey: “I asked permission of the Court to ask a few ques¬ 
tions and the Court granted me the privilege.” 

Mr. Wright: “That is the difficulty of proceeding in this manner. 
We could not hear any such request. Does vour Honor allow that?” 

The Court: “The Court allowed Mr. Laskey that privilege. It is 
diseretionarv with the Court.” 

Mr. Wright: “We reserve tlie exception.” 

The Court: “You may have an exception.” 
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By Mr. Laskey: And thereupon Mr. Laskey propounded to the 
witness thirty-nine several questions, which elicited from the wit¬ 
ness the substance of the following testimony; “The page designated 
on the top sheet No. 22, L^wis Johnson & Company, name District 
National Bank, is divided into halves; the second half, the top of 
the column, with the word date in it, and the figures 1914, is in 
my handwriting. Coming down to the date October 26, the “26” 
is in my handwriting; the ditto is in my handwriting; the “43” 
is in my handwriting, the number 497.80 is in mv handwriting; 
that is under the column marked “amount.” The ditto on the line 
of October 26 indicates the date; the word “by” is dittoed; this second 
dl *to indicates a check drawn. This (indicating) is amount> for- 
\\arded. ^ These different check marks indicate check marks drawn; 
this. 44 indicates the number of the check; the second line con- 
taming a ditto under the 26 in the column day indicates the month; 
the ditto under the 26 indicates the date; that is in my handwriting, 
the ditto under the “by” indicates a credit, and is in my handwrit¬ 
ing, the second ditto is in my handwriting, the “44” is in my hand¬ 
writing; the second column, the figures $11,057.51 is in rav hand¬ 
writing as is the third column ditto under 26, that indicates the 
®*J*; . T J? e dltto under the “by” is in mv handwriting, the figure 
45 indicates the number of the check, the amount 333.86 is in 
my handwriting, that indicates a check drawn for that 
n 85 amount. Coming to the date of October 27th, that 27 is in 
ray handwriting, the third ditto is in mv handwriting so 
is the second ditto, so is the figure 46, the figure 646, the ditto under 
27 and the date the second ditto under the “bv”, and the third 
ditto, the figure 47, and that amount “$4,000.” Thereupon the 
wcammation was resumed by Mr. Archer, and the witness further 
testified in substance as follows: “There is a special account in the 
ledger of Lewis Johnson & Company with the District National 
Bank (witness turns to an account in the ledger) • the entrv on 
October 26 “E. M. Mills, Jr.” is in my handwriting; there is no 
footing on that date in my handwriting; the figures under the 
column “amount” are not in my handwriting. None of the entries 
under date of October 26, 1914 are in mv handwriting* there is 
no entrv there on October 27, 1914 in my handwriting.” 

Q- “Now will you turn to the bank account of Lewis Johnson & 
Company with Drexel <fc Company of Philadelphia, Pa., covering 
the period of October, 1914?” 

Mr. Wright: “The same objections to all questions in regard to 
this account.” 

The Court: “The same objection.” 

Mr. Wright: “Yes.” 


And the witness answered: “The last entry with Drexel & Com¬ 
pany was made on April 14, 1914 and not the date you mention.” 

The witness continued as follows: “All of the entries on that date 
are in my handwriting; that is sheet No. 12, this was a very old 

8—3203a 
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account with the bank, when I made those figures they weer correct, 
or I would not have made them. I find no entry under date of 
October 26, 1914 on the left side of the sheet; I do not see any such 
date there. I would say that the entries on the left side of the sheet 
are in my handwriting. 

Question by Mr. Archer: “Will you turn to the account of the 
Federal National Bank?” 

Mr. Wright: “The same objection.” 

The Court: “The same ruling.” 

Mr. Wright: “And vour Honor allows us the exception." 

The Court: “Yes.” ‘ 

Whereupon the witness further testified in substance; “I have the 
account of Lewis Johnson & Company with the Federal 
86 National Bank, the number of the sheet is 1; 

Question by Mr. Archer: “Look under the date of Octo¬ 
ber 26, 1914.” 

(Witness said something to the Court, w’hich the reporter did 
not hear.) 

Question bv Mr. Archer: “Have you found the date of October 
26. 1914, on the left side of the sheet?” 

(The witness made no audible answ’er). 

Question by Mr. Archer: “Referring to Sheet No. 1, the account 
of the Federal National Bank.” 

(The witness said something further which was not audible.) 

Mr. Wright: “1 want to insert my protest against the further 
continuance of this method of examination. This witness has been 
answering and making statements and the jury have not heard one 
of them.” 

The Court: “Well, I have been listening pretty well, and if you 
want it all gone over again we will go over it again. Let me say 
this to you. (Addressing the witness) The District Attorney or 
Judge Wright will ask you questions, and if you listen to the ques¬ 
tions and not undertake to say anything except in answer to the 
questions we will probably make some speed, but otherwise we will 
not, but will probably be here for the rest of the day on one or two 
sheets of the ledger. Now', when they ask you about an entry, for 
instance whether there is an entry on October 26, 1914, it ought to 
be very simple to answer that yes or no, and then if either side w’ants 
to ask you another question they will ask it. Do not undertake to 
answer something that is* not asked, because we are gathered around 
this book here and the jury cannot see it, and the jury cannot hear 
what you say. and even counsel cannot always hear what you say. 

The witness continued: “Some of the entries on the account of 
the Federal National Bank are in my handwriting, T believe they 
were correct when made as far as I know’. T turn to the account of 
the First National Bank, of New' .York, there is an entry on the 
credit side of that account under date of October 26, 1914 in my 
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handwriting; there is one entry here that is not in my handwriting/’ 
Question by Mr. Laskey: “Read.it for identification.” 

Mr. AY right: “I object to this as irrelevant.” 


The Court: “You might give the date of that. There has to be 
something to identify it so we will know which one it is. Other¬ 
wise we will not know which one it is, from the witness.” 

N7 By Mr. Laskey: “Referring to an entry under date of 

1912, November 2nd—is that the date (indicating) ? 

The Witness: “There is another item here I have not entered-” 

By Mr. Archer: “What is the date of it? 

A. “The date of the item is July 17, 1914. 

By the Court: “On which side of the ledger?” 

A. “It is on the credit side of the ledger.” 

Mr. Laskey : “Sheet 19.” 


The Witness: “On sheet 19. There seems to be a note at the 
bottom in red ink, rejected-” 

The witness continuing: “That is not in my handwriting. I don’t 
believe it is, as near as 1 can make out those entries are all in my 
handwriting except the ones I have indicated, they were correct 
when I made them to the best of my knowledge except I may have 
possibly made some clerical errors. 


Question by Mr. Archer: “Turn to the account of National Park 
Bank of New York. Examine the entries in it and state whether 
or not they are in your handwriting.” 

A. “There are a number of footings not in my handwriting, but 
I suppose you do not-” 


Q. “I am asking you about those that arc in your handwriting.” 
(Continuing) “There is a debit on November 28, 1918. sheet 116 
not in my handwriting; that is the only entry of that date; the 
entries on the other side of the ledger seem to be in my handwriting, 
on the 28th, there is one not in my handwriting, the 28th of Novem¬ 
ber: there is one, two, three, four, five, six, on the same page appears 
an item on November 29th not in my handwriting; one on the same 
date $o00. ? and then on the same date another one, the three entries 
on that date are not in my handwriting. On sheet 117 there is 
one not in my handwriting of date the 81st of December 1913, on 
the same date there is another not in my handwriting. On January 
first 1914 there is one entry not in my handwriting; on the third 
there is one entry not in my handwriting, on the fifth there is an 
entry not in my handwriting; the year is 1914. On January 
88 second another item not in my handwriting; on January 
second another entry not in my handwriting; on January 
second another entry not in my handwriting; on January second 
another entry not in my handwriting, on January second another 
entry not in my handwriting; on January third another entry not 
in my handwriting; on the third another entry not in mv hand¬ 
writing; on the third again another entry not in my handwriting; 
on the third again another entry not in my handwriting: on the 
third again another entry not in my handwriting; on the fifth 
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another entry not in my handwriting; on the fifth another entry 
not in liiv handwriting; on 'the fifth another entry not in my 
handwriting; again on the fifth another entry not in my hand¬ 
writing; again on the fifth another entry not in my handwrit¬ 
ing; all those entries are not in my handwriting; the date of the 
first one in my handwriting is the 6th. another not in mv hand¬ 
writing April 21, 1914, on the same day on the credit side on the 
21 st there are two entries, three, four entries on the twenty-first, 
five entries on the 23rd, six, seven entries on the 21st not in my 
handwriting; on July 14, 1914 another entry not in my handwrit¬ 
ing; on July loth there is an entry not in my handwriting, on the 
dehit side of sheet 135; on July 16th of the same vear another entry 
not in my handwriting; another one on the 17th of July, and 
another on the 18th of July, another on the 18th not in mv hand¬ 
writing. still another on the 18th not in my handwriting. I have 
hern referring altogether to the dehit side of the sheet, now comes 
the credit side of the sheet: th entries Julv 14th, July 14th, Julv 
15th. July 15th and July 16th are not in my handwriting; the 
items Mow the 20th are in my handwriting; everything on sheet 
125, on sheet 1 of page 126, on sheet 2 of page 126, on page 1 of 
sheet 127, on page 2 of sheet 127 is in my handwriting. 

Question l>v Mr. Archer: “Turn to the account of Lewis Johnson 
«fe Company in the general ledger with the Riggs National Bank.” 

Mr. Wright: “The same objection to each question on this ac¬ 
count, your Honor.” 

The Court: “And the same ruling.” 

Mr. Wright: “And an exception?” 

The Court: “Yes.” 


(The witness thereupon turned to the account.) 


89 The witness continuing: “Everything on sheet 91, page 

2 . is in my handwriting; every item on pages 1 and 2 of 
sheets 92, 98, 94, 95, 96, and 97 is in my handwriting, every item 
on sheet 98, page 1 is in my handwriting; an item November 28, 
1913 is not in my handwriting, and November 20, 1913 credit side 
is not in my handwriting, November 28th the same year is another 
item not in my handwriting; on the 28th of the same month and 
year there is another item not in my handwriting; all the items on 
sheet 99 page 2 with those exceptions are in my handwriting. 
Sheet 100 page 1 is all in my handwriting; December 31, 1913 one 
item not in my handwriting, one on January 2, 1914 not in my 
handwriting, another on January 31st, there is one on sheet 101, 
January 5, 1914 not in my handwriting. Sheet 101, page 2 are all 
in my handwriting sheet 102 page 1 all are in mv handwriting, so 
are all on sheet 2 of page 102, all items on sheet 103, 104, 105, arc 
in my handwriting, all on sheet 106, page 1 are in my handwriting; 
five items on the credit side April 21, 1914 are not in mv handwrit¬ 
ing; all the items on both sides of sheets 107, 108 and 109 are in my 
handwriting, an item on July 14th, on July 15th, on July 16th, 


; 
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ai1 ^ on July 18th not in my handwriting, on sheet 
110 page 1, on sheet 110, page *2, all are in mv handwriting. All 
on both sides of sheet 111 are in mv handwriting. The entried 
made by me were correct to the best I knew.” 

Question by Mr. Archer: “Are you able to find any accounts of 
Lewis .Johnson & Company with any other bank in that book?” 

offhand think of any other accounts/ 9 

i i* 7 h A en wil1 y° u . look, through it and see?” A. “There is a 
bank of Australasia, in which there is a credit balance, but that is 
not in this city.” 

Mr. Wright: “The same objection.” 

The Court: “Same ruling.” 

J!, r * Wright: “And you- Honor allows me the exception?” 

The Court: “Yes.” 1 


% Ml Archer: “W hat page of the book is that?” 

A. “The sheet is No. 1. You know these Ixioks are not paged.” 


00 


(The witness continued:) “All entries on sheet No. 1 are 
in my handwriting, there is a bank, Brown Brothers & Com- 



Q. “See if there is any writing there on the first page of sheet 20 
which is not yours, and if so, indicate the date of it.” A. “In 191 
on December 12th-” ’ 


Mr. W T right: “The same objection.” 

The Court: “Same ruling.” 

Mr. Wright: “Your Honor will note the exception?” 
The Court: “Yes.” 


Mhereupon the witness answered: “December 27, 1912, that 
entry is not in my handwriting, it is on the credit side. 1914 
January 2nd There was an item on the credit sale side, and Jan- 
“"y, J9K t'Wfe was another item on the credit side—Brown 
Shipley & Company; I guess that is the second page of sheet 2l’ 
that must la 1 the way they kept their accounts at that time ” 

Ryan'”' 0 " Mr * Archcr “ Well > proceed through it, please, Mr. 


A - “£*»“! "«?*» !° be . i ' 11 jn Brewn & Shipley. Here is an ac¬ 
count, Citizens Savings Bank”, which seenis to have bee- wound 
up. 

(Witness further testified in substance:) “The Citizens’ National 
ltenk of Baltimore goes back to 1909, it closed up some vears ago; 
t-hc account is all m my handwriting.” 

Question by Mr. Archer: “Proceed to the next one.” 

A. “Here is the Fauquier National Bank. This is all in my 
handwriting. Evidently this was a stock transaction. I think we 
went over this, the Federal National Bank.” 
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The First National Bank of Alexandria. Everything in 
First National Bank of Alexandria was in my handwriting.” 


the 


91 Mr. Laskey: “The First National of New York, we have 

U»en over that, have we not?” 

Mr. Archer: “Yes.” 

Mr. Laskey: “Here is the Franklin National Bank.” 

The Witness: “There is nothing in that, anyway, that is not in 
inv handwriting.” 

Mr. Wright: “May we have the same understanding with respect 
to the Franklin National Bank, your Honor?” 

The Court: “Yes.” 

Mr. Wright: “The same objection, same ruling and your Honor 
allows us the exception?” 

The Court: “Yes.” 


The Witness: “That was a private hank,” (indicating). (Con¬ 
tinuing:) Named The Knauehod tV: Kuhnc that is all in mv hand¬ 
writing; here seems to l>c an account of the Louden National Bank, 
ami all the items are in my handwriting.” 


By Mr. Archer* “(*o ahead and give us any others.” 
The Witness: 


A. (After looking further through the ledger:) “Marine Bank, 
Norfolk.” 


Mr. Wright: “May we have the same understanding about this?” 

Mr. Archer: “Yes, we agree as to this whole line, that it is ob¬ 
jected to, and I understand the objection is overruled and an excep¬ 
tion is noted.'* 

The Court: “Yes.” 

The Witness: “An item, 19111, Xoveml>er 29th, not in my hand¬ 
writing.” 

The Witness continuing: “It is on sheet No. 28, page 2. a credit 
balance in somebody’s elsc's handwriting. January 3, 1914 mi item 
in somebody else’s handwriting on sheet 29, page 1; January 5th 
the same year, an item in another handwriting on sheet 29. On 
April 21, 1914, an item in another handwriting on sheet 29, page 
2 .” 


Bv Mr. Laskev: “Which side of the account?” 

A. “The debit side of the account.” 

The witness continuing: “July 16, 1914 another item on the 
debit side of the account. Here is an account, Merchants’ & Me¬ 
chanics’ Bank, 1913, February 21, there is an item there in other 
handwriting on sheet 8, page 1. Morgan, Harges & Co. an 
92 entry September 30, 1912. and September 5th on sheet 10, 
page 1 not in my handwriting, on the debit side of the ac¬ 
count. There is an old account here “Monroe & Company, of Paris” 
all the entries are in my handwriting. This is the Monroe Trust 
Company (indicating on ledger) in my handwriting. Now there is 
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the National Bank of Manassas (indicating) every item there is in 
m\ handwriting, National Rank of Washington, loan account, every 
item in my handwriting, National Metropolitan Bank, all of the 
items are in my handwriting, Southern Maryland Savings, La Plata, 
all of the items are in my handwriting except one, 1905, December 
lbth, sheet 10, page 1. The United States Trust Company, sheet 
Ao. 1, 1912, October 11, one entry made by somebody else on the 
credit side. Now, the Union Bank of Australia, all of the entries in 
mv handwriting; Washington & Southern Bank, all of the entries 
in my handwriting; Washington Loan & Trust Companv, 1908, 
October 20th, one item not in my handwriting; here is an"account 
in here, American Security & Trust Company loans; that entry was 
made by somebody else (indicating). Here is the Citizens’ National 
Bank, loans, nothing in my handwriting; here is another, E. A. 
Klein, nothing in my handwriting.” 

Mr. Wright: “These last four accounts I object to for another 
reason. They are not bank accounts. 

Mr. Archer: “1 just want the banking accounts. Go right along 
and give the hanking accounts.” 

The Witness: “1 do not want to leave out any of them. The 
Citizens’ National is one, is it not?” 

Mr. Archer: “Is it a banking account or a loan account?” 

The Witness: “It is a loan account.” 

Mr. Archer: “Then we do not want it?” 

The Witness: (After looking at the ledger further:) “I would 
like to have somebody to say whether that is a banking account or 
not?” 

By Mr. Laskey: “Deninger?” 

The Witness: “Yes, sir.” 

Q. “Is that in your handwriting?” A. “No, sir.” 

Q. “Then pass it by.” A. “This is not in my handwriting. 
9d (Indicating something on the ledger). I am not calling off 
these that are not in my handwriting.” 

By Mr. Archer: “I>o — know whether the loan accounts are in 
the hack of the Book?” 

A. “The loan accounts were always kept in somelxalv eise’s hand¬ 
writing.” 

Q. Just confine yourself to what is in your handwriting.” 

(The witness continued to go through the hook, apparentlv look¬ 
ing at each leaf, until he had gone through the entire hook, ‘where¬ 
upon lie closed the ledger.) 

By Mr. Archer: 

Q. “Now, have you found all the banking accounts you could 
find of # Ivewis Johnson & Company in the general ledger?” A. 
“Yes.” 

On cross-examination the witness testified in substance as follows: 
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Question by Mr. Wright: “Mr. Ryan, you remember me putting 
the ruler in the book a moment ago where you had your hand, as 
you went through the book?” 

A. “I do not recall it.” 

Q. “Might I ask you to open the book at where the ruler now is? 
Please read the name of the account on that page.” A. “I have read 
it. I don’t know whether I can spell it again. Dininger.” 

Q. “That is one of the accounts you were asked to look over by 
the District Attorney and which you did look over to see whether 
it was in your handwriting?” A. “Yes.” 

Q. “And you went through everyone from there to the end?” 
A. “Yes, and said it was not in my handwriting.” 

Q. “And those are the same sheets you were asked about a 
moment ago, when you were under examination by the District 
Attorney, and you were asked to examine and you did examine 
every one from there to the end of the book did you not?” A. “I 
think I did. I would sometimes make errors.” 

Q. “Will you tell us the date that the Dininger account was 
opened?” A. “1916, January 26th.” 

Q. “Do you remember what year the failure of Lewis John- 
91 son & Company occurred?” A. “I Mieve it was unfor¬ 
tunately in 1914.” 

Q. “So this Dininger account did not get on this ledger until 
two years after the bankruptcy?” 

To which the United States objected, the Court sustained the ob¬ 
jection, and to which ruling of the court, the defendant then and 
there excepted. 

Question by Mr. Wright: “You examined a moment ago every 
account in this book from the Dininger account to the last account 
in the end of the liook to see whether any account was in vour hand¬ 
writing?” 

To which question the United States objected. 

The Court: “Does not the purpose of his examination depend 
upon the question that was asked, and was not the question that was 
masked him to look to see what banking accounts there are in that 
book?” 

Mr. Wright: “I do not remember any such question as that.” 

Mr. Archer: “The question was whether lie found any other 
banking accounts in the book.” 

The Court: “That is my recollection. If he found any a He.’ (hat 
I suppose the way things were going, he testified he did not find any 
others, and then he did not testify about them. According to my 
recollection the purpose was to find out whether they were banking 
accounts.” 

Mr. Wright: “Is there not more in the evidence that comes when 
you have a combination of a witness and a book than when you do 
not have that combination? Of course, what the witness says from 
the witness stand disassociated from a book is one thing, and when 
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the witness has a physical thing before him, like a book, answering 
questions with respect to that physical thing, that is bound to make 
some kind of an impression on a jury, and we do not know what 
r» an lrn P ress * on it is, and therefore we want to go into this.” 

I he Court: “I am certain I do not know either, except as gathered 
from the question. The question was to look for banking accounts, 
^ow he went through the entire book, or at least he appeared to—he 
may have skipped a page, I do not know about that—but he savs he 
endeavored to do that, as I understand it.” 

Air. A\ right: “I do not remember that that question was put that 
wav. 

Mr. Laskey: “That was the purpose of the examination, vour 

The Court: “That is my very distinct recollection, arid the whole 
course with this witness, since the matter of the District National 
Hank account, has simply been an effort to find out what bank ac¬ 
counts there were in the books and how much of them were in his 
writing. I sustain the objection and give you an exception.” 
95 Question by Mr. Wright: “Is ii not true that the last 52 
accounts which you examined on separate sheets in this book, 
that, none of them were in existence until more than a year after 
the receivers of Lewis Johnson & Company were in charge?” 

To which question the United States objected, the Court sustained 
the objection, and the defendant then and there excepted. 


The witness being requested by Mr. Wright, turned to the Drexel 
account and testified in substance as follows: “On the debtor side 
of this Drexel account there are items where no totals are carried 
out in the column of totals and where no figures are in that column j 
March 23rd, 1912, 5 Washington Railway Preferred, showing that 
stock was received by Lewis Johnson & Company; there are no 
figures in the amount column of that item; I do not know what that 
stock was worth; another item, May 14, 1912, $2,000. Union Gas 
with no amount put in the column; another item June 4, 914 
shares Washington Gas with nothing in the total column; another 
item, a thousand dollar item there, that is a five per cent bond, 
with no figure in the total column.” 

Mr. Laskey: “It is an amount column, rather than a total column 
is it not?” 

Mr. Wright: “Yes, that is a better term, and I thank you for 
the suggestion. We will call it an amount column.” 


(The witness continuing:) “There are ten items on that page;” 

Question by Mr. Wright: “Four out of those ten items do not 
figure at all in the amount column, do thev?” 

•7 


To which question the United States objected, the Court sus¬ 
tained the objection, to which ruling the defendant then and there 
excepted. 

9—3203a 
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(The witness continuing:) ‘'The footing in that debit amount 
column is in my figures; it does not contain either the Washington 
Kailway Preferred item, or the $2,000. Union Gas item, or the 914 
shares of Washington Gas, or the 1,000 Washington Gas bonds. 

By Mr. Wright: “If it did contain those items it would be much 
larger, would it not?” 

A. “Well, these figures are footed up properly and there are 
reasons to explain-’’ 

Q. “I have not asked vou those reasons. I ask vou if 
96 these items had been computed, the value of these stocks, 
that total on the debit side would be that much larger, would 
it not?” 


Mr. Archer: “Can you say yes or no to that?” 

A. “The value of this bond was computed by Drexel <fe Com¬ 
pany.” 

Mr. Wright: “I am asking about what you did.” 

The Court: “Xo, you are asking whether they were computed, 
and he says they were.” 

Mr. Wright: “Xo, I asked him whether they were computed on 
this total.” 

“The Witness: “They were computed, in a way, in this total. I 
think I can explain it to the Court-” 

Mr. Wright: “Just a moment.” 

The Witness: “When these bonds-” 

Mr. Laskey: “1 submit that the witness has a right to explain.” 

The Court : “lie says they were computed. That answers the 
question.” I will ask the stenographer to read what the question 
was and what he has answered. 

(The stenographer read the record, beginning with the following 
question, and down to the present point: 

Q. “I have not yet asked you those reasons. T ask you if these 
items had been computed, the value of those stocks, that total on 
the debit side would he that much larger, would it not?”) 

Mr. Wright: “1 had my linger on the figure before his eyes 
when he said that.” 

The Court: “The question, way hack there was if they had been 
computed in that column the total in that column would have Wen 
larger. He says they were computed.” 

Mr. Wright: “lie has not said they were computed in this account. 
That is one of the accounts they examined him about, it is totaled 
in his handwriting. • I am not asking about how the Drexel people 
might have done, l am only asking whether or not these items are 
computed on this page in these figures.” 

The Court: “I understood him to say that they were computed 
there on that page.’* 

Mr. Wright: “Then there is no difference between your Honor 
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and me except T think your Honor misunderstood what the witness 
said.” 

Question by Mr. Wright: “Are the items Washington Railway 
Preferred, $2,000. Union Gas, 914 shares Washington (las, 1,000 
\\ ashington Gas bond, or any of them, included in that total of 
$56,073.56?” 

The’Witness: “Yes.” 

97 Question by Mr. Wright: “Now will you take the first 

item in the debit column, $147?” 

Hie Court: “Let me ask, before you go any further, what is the 
purpose of this line of examination?” 

Mr. Wright: “The purpose of it is to show to the Jury what this 
account is.” 

The Court: “They asked whether it was in the handwriting of 
the witness, and they stopped there, as I remember it.” 

Mr. Archer: “And we had him identify what was in his hand¬ 
writing and what was not.” 

Mr. Wright: “T hev opened this line of examination, as they 
said—and 1 suppose they will pursue that line to the close on the 
same theory—that they propose to show what the state of the account 
of Lewis Johnson & Company was with various banks and bank¬ 
ing houses. Mr. Ryan figured for a long time on a piece of paper, 
and filled that up with figures, and then he took another piece of 
paper and figured for a while, to figure out what the state of the 
account was with respect to the District National Bank. That was 
the first account he examined. lie finally came to the eon elusion 
that it showed a balance in favor of Lewis Johnson & Company of 
about $6,900. in round figures.” 

The Court: “lie also said it showed a balance the other way; he * 
made two statements about that.” 

Mr. Wright: “As I understood it he said it showed Lewis John¬ 
son & Company were due from the District National Bank that 
amount of money.” 

•l' • 

The Court: “lie said it once that way and once the other wav, 

1 think.” 

Mr. Archer: “And then your Honor will recall that I stopped 
asking him to compute anything?” 

Mr. Wright: “He said it showed a credit balance and then your 
Honor asked him what he meant by a credit balance, and he said 
that Lewis Johnson & Company had that much money to their credit 
in the District National Bank.” 

^ The Court: “He said also that there was a credit to the District 
National Bank shown there; he has said two different things 
about it.” 

Mr, Wright: “Then if he did say two things about the account 
there is a good reason why the Jury should understand what the 
accounts are.” 

The Court: “Let us get down to the point.” 
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Mr. Wright: “Either this account of Drexel was offered for that 
purpose or-” 

The Court: “It lias not l>een offered at all. It has l>ccn identified 
and that is all. Now, all this may he a relevant inquiry at the 
time, if ever, the account is offered, hut it is only identified so far.’’ 

Mr. Wright: “Then I move to rule out all the witness’s testimony 
with respect to the Drexel account.” 

08 The Court: “I do not know what he has given. Do you 

mean the testimony that it is or is not in the handwriting, 
whichever he said?” 

Mr. Wright: “They not having ottered the account, I move that 
everything he has testified to alxmt this account he ruled out of the 
record.” 


The Court: “The motion is denied.” 


Mr. Wright: “Your Honor allows me the exception? I make 
the same motion concerning each one of these different accounts.” 

The Court: “Yes. I think they have a right to identify the writ¬ 
ing. and when the time comes, if they want to otter it-” 

Mr. Wright: “But what sort of a predicament does ihnt leave 
the defendant in? Thev bring this hook here and take a dav in 
examining about it, and they do not offer the hook in evidence, and 
the witness goes away, and we have no chance to cros>-cxamine on 
this hook.” 


Mr. Archer: 
Mr. Wright: 
Mr. Archer: 


“The witness is not going away.” 

“We ought to have the witness here.” 
“The witness will he available.” 


The Court: “l have always supposed that such a thing as a hook 
could he identified, and then the offering of the hook could In? with¬ 
held until the parties get ready to offer it.” 

Mr. Wright: “I do not dispute that, and all I say is that if an 
account is suffered to he examined into, as this was in direct examina¬ 
tion, that an examination bv the defendant to show the balance 
of what that account shows is not to he foreclosed on the technical 


statement that the document itself has not l>een offered in evidence.” 


The Court: “I have not seen that book, and I do not know what 
is there. I take it is an account between Drexel & Company and 
Lewis Johnson & Company, from what has been said. 1 do not 
know whether the account is balanced, closed or not; hut of course, 
it is not one side of the account that is the account; it is the ques¬ 
tion of whether the whole account is correct. Now, if the account 
stands there in a balance, that is not the only question, whether 
it is correct as to the balance, and if hv any chance on the debit 
side of that ledger are certain entries which do not enter into a 
footing on that side, for the reason that on the credit side of the 
ledger there are certain entries about the same items, what is the 
use of going into the debit column alone, why is it not better to 
bring out how the whole account is balanced?” 

Mr. Wright: “Because that does not concern me; I don’t care 
about the balance of his account.” 
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The Court: “Is it- your contention that that account is inaccu¬ 
rately stated ?” 

99 Mr. Wright: “1 want the Jury to understand just what 
this, account is on the face of it, because it has been elucidated 

from this witness that there are certain items on the debit side, the 
side in favor of Lewis Johnson & Company, which are not carried 
out into the total column.” 

Mr. Laskey: “The amount column.” 

Mr. Wright: “The amount column. lie has said that he had 
added up the amount column, that the amount column does contain 
those items. I am now asking him to put down all the figures there 
are in the amount column and add them up, and see whether thev 
contain them.” 

The Court: “Well, of course 1 do not know what is there; I am 
only making a guess as to something. It is obvious that the witness 
has got to answer that if no amounts are carried out and there is a 
certain footing in which certain other amounts are carried out, 
certain other amounts do not enter into that footipg.” 

Mr. Wright: “Certainly. Rut he has said it is included and I 
want to prove it is not.” 

Mr. Archer: “Let us l>c correct. lie said they were computed in 
the footings, not included.” 

Mr. Wright: “Well, I don’t, care whether it is computed or in¬ 
cluded.” 

(The witness consumed considerable time figuring:) The wit¬ 
ness thereupon put down on paper all the items in the debit column. 

Question by Mr. Wright: “Read from the paper the total you 
have just added up.” 

A. “$56,073.56.” 

Q. “Now read the total on the book.” A. “$56,073.56.” 

Q. “They are the same, are they not?” A. “Yes.” 

Q. “And in making this addition on the paper, you did not put 
in anything about the live Washington Railway Preferred, nor the 
2,000 Union Cias, nor about the 914 shares, nor al>out the LQ00 
Washington (las bond?” A. “No.” 

Q. “None of those are in this total, are they.” A. “They arc 
not.” 

Q. “And none of them on the total in the book, arc they, because 
the two totals are the same, these figures here that I am asking you 
about.” A. “None of them art*, no.” 

100 By the Court: “Here is an item of 463—something, I 
think, on the lefthand column; is that opposite those various 

stocks and bonds?” 

A. “That is opposite them and goes to balance them and makes it 
right.” 

Q. “In that $463, do those stocks and bonds enter in any way?” 
A. “Ye9, sir.” 

Q. “How do they enter?” A. “The five shares of Washington 
Railway Preferred were bought from Drexel. They shipped them to 
Lewis Johnson & Company and Lewis Johnson & Company received 
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them here an<l entered them in that way; they were charged against 
Lewis Johnson Company.” 

Q. “Explain how that item of $463, if that is the amount, was 
reached.*' A. “The amount was reached, and ought to be shown in 
this account. It was deducted there, the balance of Drexel & Com¬ 
pany.” 

Q. “What was a balance.’* A. “That would balance it, You have 
given me the right way of explaining that.” 


Mr. Wright: “He is not talking about the 463-” 

The Court: “Yes, he is.” 

Mr. Wright: “I can see on the opposite side of the ledger; he is on 
the opposite side.” 

The Court: “I understand. lie is on the opposite side of the 
ledger, because in order to explain the 463 item, he has got to say 
how these stocks were handled on the debit and credit sides of the 
ledger, and that is what lie means by saying that those Mocks are in 
the 463 item.” 

The Witness: “The- are in that 463.12 item.’* 

Mr. Wright: “Has your Honor finished?” 

The Court: “No, I want him to explain it. lie was asked a ques¬ 
tion which I gathered he did not understand, and the question was 
whether those stocks were in that 463, and he is now showing you 
thcv were.” 

By the Court: “Explain how those stocks were in on the debit 
side of that Drexel account.” 

A. “These stocks, two thousand of the (las Ik aids, worth $2158.33, 
were bought by us from Drexel Company. They charged us with 
the $287)1.23. We sent them the stocks. It makes it even, they 
balance, they balance each other up.” 

101 Q. “What is the 463.12?” A. “A remittance. We 
charged them that much to pay for that stock. This item 
about which the contention has been made is that Lewis Johnson 
& Company bought five shares of Washington Kailwav Preferred 
from Drexel & Company for which they sent them a cheek amount¬ 
ing to $463.12, and when they got the check, or the day before, or 
the dav after, thcv sent them back the stock; and T could show to the 
jury how those entries were made.” 

Bv the Court: “That is what we want, so far as thcv affect the 
debit side of that account with reference to these stock." 


A. “That is it, and there is absolutely nothing in it. The ex¬ 
planation is this; That on March 25th Lewis Johnson & Company 
sent an order to Drexel & Company to buy five shares Washington 
Railway Preferred at, sav 92-7, and with a little commission. Thcv 
sent the order over. The stock was bought at that price, 92-7/8. 
Immediately it was bought for them, and when they learned that 
that stock was bought for them they sent a draft amounting to the 
exact cost of the stock, $463.12. Now the cost of the stock was put 
on one side of the ledger, crediting Lewis Johnson & Company with 
that stock. The debit side of the ledger was charged with $463.12, 
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costing Drexel the price of the stock. Now the situation would be 
this, at that time, if nothing more was done, if no other step was 
taken the situation would be this: That Drexel would have the 
check and they would have the stock. But to even it up they sent 
the stock back to Lewis Johnson & Company, and as soon as Lewis 
Johnson & Company received the stock they marked here on the 
23rd, without any figures, no more figures in there that entered 
into the matter. And that is done with every stock transaction.” 


Mr. Wright: “Has your Honor finished?” 

The Court: “We have run eonsiderablv bevond the usual time of 
adjournment.” 

Mr. M right: “While this book is here I would like to ask a few 
questions of the witness.” 

The Court: “All right.” 


In response to questions by Mr. Wright, the witness testified in 
substance as follows: “You asked me about this total in the debit 
amount column, and I never for one moment made a point that 
these figures contained the other figures—that total contained the 
figures which you dictated to me to put on the paper and which I 
put down; when his Honor suggested a question from the Bench 
I onh meant that Lewis Johnson & Company had something for the 
money that they sent to Philadelphia. The figures 463 are not op- 
fKisite the item five Washington Railway Preferred; the date op¬ 
posite the entry of five shares Washington Railway Preferred is 
, JJfirch 23; an T d tjie figures 463 are not opposite the item five 
10*2 W ashington Railway Preferred, and the figures 463 12 is on 
the 25th of March; the item 2,000 Union Gas is also blank 
in the amount column; they are always blank. 


Question by Mr. Wright: “I am asking you if you find anything 
in the debit amount column which you can sav were the figures for 
that 914 shares of Washington Gas Stock?” 

A. “I can say that that stock might have been brought in there 
and put in that stock.” 

Q. 1 a>k you if you find anything in the debit amount column 

oil, you o? n “y ® ro t] '° ^ ures for the Washington Gas Stock, 
dl4 shares. A. ‘I could not be positive in saying what it was 
but I see some figures that look very much like it—914 and 50,000.” 

Q. “When you say 914 you point to an entrv under June 4 1912 
do you not?” A. “Yes.” ’ ’ 


1 9: wIlen y° u 30,000, you point to an entrv of Septem- 

19 omV two year * later > do y° u not A. “Well, that is off hand.” 

Q. J hen you change your mind?” A. “I don't know anything 
about it. 

Q. “Do you give any testimony now that that 50,000 can have 
anything to do with that?” A. “No, and I have not done it vet.” 

Q. Now coming back to my question, is it. not manifest to* vou 
that there are no figures in this debit column which could be‘the 
figures for the 914 shares of Washington Gas stock?” A “T tell 
you that I do not know about it.” 
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Q. ‘‘I ask you if it is not so plain that you must know that there 
are not such figures in that debit amount column?” A. “I cannot 
answer that without looking into it.” 

Q. “Is that the best you can tell us on that point?” 

The Court: “We will adjourn at this point until tomorrow morn¬ 
ing.” 

At 3:55 P. M. court adjourned until Wednesday, April 25th. 

At the convening of Court the next day, the witness, Phillip J. 
Ryan, resumed the stand, and in further cross-examination, testified 
in substahce as follows: “The par value of Washington Gas 
103 stock was $20. a share, which for 914 would he $18,280. I 
now turn to and have before me the account of the Washing¬ 
ton Loan Trust Company, Sheet No. 1, which I examined yester¬ 
day;. that account was closed in 1907, seven years before the failure of 
Lewis Johnson & Company.” 

Question bv Mr. Wright: “So that neither person owed the other 
on the account?” 

A. “I cannot tell that without footing it up.” 

Q. “Is it not already footed in your handwriting?” 

1 he Court: “Is there any question that that account was closed 
at that time?” 

Mr. Archer: “No, sir.” 

The Court: “Do you just want the fact. Judge Wright?” 

Mr. Wright: “I want the fact as to whether or not when it was 
closed it was not closed even.” 

The Court: "Well, is there any question about that?” 

Mr. Archer: “There is no question about that.” 

The Court: “Is that satisfactory, Judge W T right?” 

Mr. Wright: “Except with respect to his answer that he cannot 
tell without footing it up.” 

By Mr. W T right: “I want to ask you if this is not alreadv footed 
up in your handwriting and enclosed with red ink lines?” 

A. “It is footed up in my handwriting on December 1st, 1908.” 

(The witness continuing:) “1 now turn to the Washington 
Southern account which I rememljer examining yesterday; that ac¬ 
count shows that no entry has been made on it since May 1912, 
and that on that date there was a balance due Lewis Johnson & 
Company of $1.38. I have t>eforc me the United States Trust Com¬ 
pany account, which I examined yesterday; there are no entries on 
the debit side of that account since Noveml>er 6. 1913, and only one 
entry on the credit side of the account since November 24 1913 * 
and entry of August 20, 1914 of $250.—” 

Question by Mr. Wright: “The next entry before August 20, 
1914 was just about a year before the bankruptcy?” 
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The Court: “Well, that is a matter of fact that can be agreed on, 
is it not?” 

Mr. Archer: “That is a matter we will agree on.” 

Mr. W r right: “All right.” 

104 Question by Mr. Wright: “Can you tell us what the bal- 
ance was in November 1914?” 

The Court: “Cannot you and Mr. Archer figure that between 
you and agree on it, Judge Wright?' 

Mr. W T right: “Yes, I think so.” 

The Witness: “$9,681.06.” 

(The witness continuing:) “Which means that the United States 
Trust Company owed Lewis Johnson Company that much; the 
account showing a balance against the United Trust Company of 
$9,431.06, August 20, 1914. I now turn to the District Na¬ 
tional Bank, Special account, which 1 examined yesterday. The 
District National Bank Special account shows that they owed to 
Lewis Johnson <fc Company $2479.32. I now turn to the account of 
the American National Bank which I examined yesterday; that ac¬ 
count shows that on October 26, 1914 the American National Bank 
owed Lewis Johnson & Company $222.26. I turn to the account of 
the American Security and Trust Company which I examined yes¬ 
terday, the last entry was in February 1912, the account shows that 
the American Security Trust Company owed Lewis Johnson & 
Company $47.74. I turn to the account of the Federal National 
Bank, which 1 examined yesterday, and which shows that on Octo¬ 
ber 26, 1914 the Federal National Bank owed Lewis Johnson <fc 
Company $39.87. I now turn to the account of the National Park 
Bank, which I examined yesterday, the sheets of that account in 
this book cover 38 well-covered pages: the account shows a balance 
in favor of Lewis Johnson <fc Company of $36.45 on October 29, 
1914. I now turn to the account of" the Riggs National Bank, 
which I examined yesterday, and which shows that on the 26th of 
October 1914, the Riggs National Bank owed Lewis Johnson & 
Company $3107.51. I now turn to the account of the Franklin 
National Bank, which I examined yesterday, the date of the last 
entry is August 19, 1914, a debit of $5,000.; the account stands 
balanced; neither side nor the other. I now turn to the account 
of Knouth, Kachond & Knuey, which I examined yesterday; the last 
entry in the ac-ount is Octol)er 17,1914; the account stands* balanced, 
neither owed the other. 1 now turn to the account of the London 
National Bank, which I examined yesterday, the date of the 
105 last entry on the debit side is January 6, 1909, the account 
stood balanced even at that time; (the witness continuing) 

I have before me the Drexel account which I examined vesfrerdav; 
all that is in this book; there are twelve other sheets in some other 
book.” 

Question by Mr. Wright: “I don’t care about the other book 
which you did not have here yesterday, and which you did not 
talk about yesterday. So I will limit my question to so much of 
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this account as is in this book. Is it not apparent that that part 
of the account is a stock account and not a banking account ?” 

A. “Yes, that part I have before my eves appears so and is; but • 
as I said——” 

• 

Mr. Laskey: “Never mind that, unless the Court want 9 it.” 

The Court: (k Y es, I think the witness ought to explain that. He 
is asked about a fragment out of an account.” 

Mr. AVright: “I do not think that your Honor meant to say that 
he is asked about a fragment. He is asked about everything that 
he was asked about yesterday.” 

The Court: “Oh, yes, I understand that. I do not mean to say 
that you have asked him about a fragment of the account he has be¬ 
fore him, but he says it is only a part of an account that has run for 
years. Now he is asked about that which is before his eves and he 
wants to explain. I do not know what he is going to say, but he 
started to say something.” 

Mr. Wright: “I think the District Attorney and I are together 
on this, we only want to ask him about what appears on this book 
before him.” 

Mr. Laskey: “Yes.” 

Mr. Wright : “All we want is what is on this page in this book.” 

The Court: “That is perfectly true, but there is one sheet of a 
loose leaf ledger in this book, and they hove removed a lot of sheets. 
Now the witness was going to say something. I don’t know what it- 
was— but he was inadvertently shut off in the middle of his answer.” 

(The last question and answer as far as given were repeated by 
the stenographer as above recorded.” 

Mr. Wright: “That answers the question.” 

Mr. Archer: “I think the witness has a right to explain his answer, 
lie does not have to wait until re-direct examination to do it.” 

The Court: “Well, that is my view of it. I rule that the witness 
mav finish his answer.” 

Mr. Wright: “And vour Honor allows us the exception?” 

The Court: “Yes.” ’ 

The Witness: “Yes, this part is a stock account.” 
loti Mr. Archer: “Is that all vou care to sav? 

Tin? Court: “Listen to me a moment. You were asked a 
question and you started to answer it, and you got as far as “but” 
when you were interrupted. Now I have just ruled that you may 
finish that part of your answer which you were about to make, 
which began with the word “but”. If you do not want to say any¬ 
thing more, do not say it, but if there is anything to come after the 
“but”, I have ruled that you may put it in.” 

(The question and answer as given were again repeated by the 
stenographer as above recorded.) 

The Witness: “I care to say nothing more. That part is a stock 
account.” 
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(The witness continued) September 15, 1914, credit balance of 

Drexel & Company was $49.95, the figures have Income blurred.” 

Question By Mr. Wright: . 

Q. “Does that mean that Drexel & Company owed Lewis John¬ 
son & Company or that Lewis Johnson & Company owed Drexel?” 
A. “That means that Lewis Johnson & Company owed Drexel & 
Company.” 

Q. “Take another look at it.” A. “No, it is the other way; it 
means that Lewis Johnson & Company owed Drexel & Company.” 

Q. “Now take another look at it and what do you say about it-” 
A. “It means that.” 

Mr. Archer: “I concede that it means the other way.” 

Mr. Wright: “I do not want any concessions.” 

(The witness: “No, Drexel & Company owed Lewis Johnson & 
Company $49.95.” 

The witness continued: “I don't know who took the other twelve 
pages out of this book; it was in my custody except that I put it in 
the safe at night and anybody else could get at it; the safe was 
locked at night and had a combination; I would generally get this 
book out of the safe in the morning and put it back at night; the 
rule was that whoever of the clerical force that was there last at 
night, closed the safe.” 

On re-direct examination the witness testified in substance as 
follows: “With the general system of bookkeeping of Lewis John¬ 
son & Company in 1914, I did not have much to do; I had charge 
of the general books, and in a general way knew a little bit about 
them; 1 knew nothing much about loans and stock accounts, or 
anything like that. 

107 Question by Mr. Archer: “Do you know what the course 
of business was when a customer sent shares of stock to be 
sold, with reference to how thev were carried on the books?” 

Mr. Wright: “I object on the ground that we are not concerned 
with the custom; that it ought to be limited to anything with respect 
to this Ilelmus transaction.” 

The Court: “I take it that this is aimed at the questions which 
arose out of that Drexel account, and it is solely for that purpose?” 

Mr. Archer: “Yes, your Honors; to explain the answers of the wit¬ 
ness to that.” 

The Court: “The objection is overruled.” 

To which ruling of the court the defendant then and there ex¬ 
cepted, and the witness answered: “When a customer in the ordi- 
nary course sent a hundred shares of stock to be sold, thev were taken 
in by the brokerage house, endorsed by the customer in blank and 
entered in his account in the books of the company to his debit, the 
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left-hand side of the account, which appears strange, but that is the 
practice in every house in the country.” 

Thereupon Charles Edward Carter. Jr. was called as a witness 
on behalf of the L nited States, and being sworn, testified in sub¬ 
stance as follows: 

“In October 101-4 T think I was the general ledger book-keeper 
at the District National Bank; 1 am now note-teller at that hank; 
J now examine a paper “Exhibit Wolfe No. 2”; it is in my hand¬ 
writing. T have before me the account of Lewis Johnson & Com¬ 
pany with the District National Bank for October 26 1914.” 

Question by Mr. Archer: “I will ask you to state what the balance 
was on October 26, 1914?” 

To which question the defendant objected, the Court overruled the 
objection, to which ruling the defendant then and there excepted, 
and the witness answered: 

“It showed an overdraft of $493.14.” 

Question bv Mr. Archer; “What was the balance of the account 
on October 27th, 1914?” 

A. “It showed an overdraft of $6,984.81.” 

Q. “\\ hat was the state of the account at the close of business on 
the 26th of October, 1914?” A. “$5,493.14 overdrawn.” 

Q. “Referring to October 28, 1914, will vou state what the entrv 

is?” , J 

lo which (piestion the defendant objected, the court overruled 
the objection, to which ruling the defendant then and there 
excepted.” 

A. “$1,501.30 and $1,001.30.” 

108 ^ Q. “(five the figures as they appear, please.” 

To which question the defendant objected, the Court over¬ 
ruled the objection, to which ruling the defendant then and there 
excepted.” 

‘,£! iree , r ? turn tom* amounting to $5,000, $1,501.30 and 
$1,001.30, making a total debit entry of $7,502.60.” 

Oc?be ^28 *1914 ?”^*° * ,alanee at ** 1C closc of tlle accounting on 

To which question the defendant objected, the Court overruled 

the objection, to which ruling of the Court the defendant then and 
there excepted. 

A. “$134.71 overdrawn.” 

On cross-examination the witness testified in substance as follows: 

In the balance which I have given every item in these ten sepa¬ 
rate ^sheets is computed; the oldest item on the oldest sheet is Decem- 
r o, 1013 • there are more sheets than these sheets; I cannot tell how 
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nmnv, or whether many or few; I do not know when the account 
was opened; I have been in the bank about eight vears, the account 
lias been there as far back as I can remember. The first entrv on 
the oldest sheet which I have here is a balance of $4,394.75 that 
means that that balance was taken from the last full sheet which is 
not here, and that every item which had been on both sides of the 
account up to that time was computed in reaching that balance- it 
was a credit balance. The item under date of October 28 1914’ to 
1- Iw!l Archer called my attention, those three return items 
$o,000., $l,o01.30 and $1,001.80 and the total carried out into the 
debit column, $7 502.60 means the draft had been deposited to the 
credit of Lewis Johnson & Company and had not been paid, and 
that when they came back we charged that account $7,502 60 be¬ 
cause those drafts were not paid, and that was computed in this 
balance that I gave of October 27, or October 28, 1914 There is a 

0 A! 4 ; 000 -,r,o, oto1 ^ 27 - 1914 < ,here is 8 creau item of 
$16,000, on October 28, 191-; 1 know those two items were demand 

loans, the letters D/I, mean demand loan: their balance on the 

28th of October 1914, was $134.71 overdrawn; if we leave 

J w out of computation those three return items of $7 502 60 

their balance would have been $7,637.31 to the good.” 

Thereupon Klisix C. I.kwis was called as a witness on behalf of 
I lie l lilted .States, being sworn, testified in sulistancc as follow*- 

• 4 I imi si 1 v/v. J. __ * _ il I \ * i • i X r . • « ° ' 


M , r - Arch ® r: “f ask y° u to refer to the date of Octo- 
ber 2() y 1914, and state what the balance was.” 

To which question the defendant objected, the Court overruled 
tho objection, to which ruling the defendant then and there ex- 
ccpted, and the witness answered: 

A. “$20.25.” 

Q. “State what the balance was on October 27, 1914.” 

To which question the defendant objected, the Court overruled 
the objection, and the defendant then and there excepted and the 
witness answered : 

A. “$20.25.” 

.,-9: “VLo en was tl,al ai '' 0 imt last settled More the date of October 

Li , 1914 : 

To which question the defendant objected, the Court overruled 

the objection, and the defendant then and there excepted, and the 
witness answered: 1 ’ 

A. “On June 24,1914.” 

On cross-examination the witness testified in substance as follows: 

"On this account “Wolfe No. 3” on June 24, 1914 was $128 47 
on July 9, 1914, $71.81, on July 25, 1914, $83.66; On August ^ 
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1014, $28.66, on August 21, 1914 $86.76, on Septeml>er first $76.- 
76, on (September third $71.76, on October 1st, $20.25, on October 
26, $20.25 in bis favor.*' 

W. Morris Lam mono called as a witness on l>ehalf of the United 
States, being first sworn, testified in substance as follows: “1 am 
• a clerk in the office of the National Bank Examiners, Philadel¬ 
phia; in 1914 1 was employed at Lewis Johnson & Company, 
had been over twenty years, in 1914 was stock ledger bookkeeper, 
had been such since 1908; in the case of vacation of other 
110 clerks, 1 did work on the general ledger and the individual 
ledger. J. Miller Kenyon and I were appointed receivers 
of the Company, the books of the concern were turned over to us 
and remained in our custody until the appointment of the Trus¬ 
tees; I afterward had a clerical position with the trustees; during my 
employment with I^ewis Johnson Company, I became familiar 
with the system of bookkeeping that prevailed in their office, in¬ 
cluding the general ledger; I recognize the book now shown me as 
the general ledger of Lewis Johnson & Company; that book was in 
our possession after we were appointed receivers, and after the 
Trustees were appointed, was kept in their office; l have since seen 
the b<M>k in the office of the District Attorney; the Trustees are J. 
Miller Ken von. Bvron l\ Graham and II. Rozier Dulanev; ini- 
mediately the Trustees were appointed, the receivers went out of 
business.*’ 


Question by Mr. Archer: “Will you turn to the yellow pages 
in the rear of that book, some 70 or more sheets I think, and state 
in whose handwriting they are?" 

A. “In my handwriting.’*' 

(The witness continuing) “Those pages were not in the l>ook at 
the time it came to me as receiver; the actual pages were not in 
the book when I was appointed receiver.*’ 

Question by Mr. Archer: “I ask you to turn to the ledger before 
you and turn to the account of the American National Bank with 
Lewis Johnson & Company.*’ 

A. “1 have it.” 

Q. “Are* you able to compute what the balance was of Lewis 
Johnson & Company with the American National Bank on the 
26th dav of October, 1914, from the book before you?” 

A. “Yes.” 

Q. “What was it?” 

To which the defendant objected, the Court overruled the objec¬ 
tion, to which ruling the defendant then and there excepted. 


A. “$222.22.” 


Q. “State whether you are able to compute from the figures before 
you on the account of Lewis Johnson & Company with the American 
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Security & Trust Company what the balance of Lewis Johnson & 
Company was on October 26, 1914?” 

A. “Yes, sir.” 

Ill Q. “What was it?” 

To which question the defendant objected, the Court over¬ 
ruled the objection, to which ruling the defendant then and there 
excepted. 

A. “$47.<4 due to Lewis Johnson & Company by the American 
Security & Trust Company.” 

Q. “Are you able to compute from the account before you what 
the balance of Lewis Johnson & Company with the Commercial 
National Bank was on October 26, 1914?” 

A. “Yes, sir.” 

Q. “AVhat was it?” 

To which question the defendant objected, the Court overruled 
the objection, to which ruling the defendant then and there 
excepted. 

A. “$40.79 to the credit of Lewis Johnson & Companv with the 
Commercial National Bank.” 

Q. Can you compute from the account what the balance of Lewis 
Johnson & Company was with the District National Bank 4 ' Octo¬ 
ber 26,1914?” What was it?” 

To which the defendant objected, the Court overruled the objec¬ 
tion, to which ruling the defendant then and there excepted. 

A. “$6,982. lo due the District National Bank by Lewis Johnson 
& Company.” 

Q. “What was the balance on October 27, 1914?” 

* 

To which question the defendant objected, the Court overruled 
the objection, to which riding the defendant then and there excepted. 

A. “The same balance.” 

. I * X 1 * , was the balance of the account 

of Lewis Johnson & Company Special?” 

To which the defendant objected, the Court overruled the objec¬ 
tion, to which ruling the defendant then and there excepted. 

A. “$2,479.32 due to Lewis Johnson & Company.” 

Q. “What is the balance of the account of Drexel & Company?” 

To which the defendant objected, the Court overruled the objec¬ 
tion, to which ruling the defendant then and there excepted. 

A. “$49.95 due to Lewis Johnson & Company.” 

Q. ‘What was the balance between the Federal National 
112 Bank and Lewis Johnson & Company on October 26, 1914?” 

To which the defendant objected, the Court overruled the objec¬ 
tion, to which ruling the defendant then and there excepted. 
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A. “A balance of $39.87 due to Lewis Johnson <fe Company by 
Federal National Bank.” 

Q. “What was the balance on October 27, 1914?” 

To which the defendant objected, the Court overruled the objec¬ 
tion, to which ruling the defendant then and there excepted. 

A. “The same.” 

Q. “What was the balance of the account of the First National 
Bank of New York oi\ October 26, 1914?” 

To which the defendant objected, the Court overruled the objec¬ 
tion, to which ruling the defendant then and there excepted. 

A. “$5,907.64 due to the First National Bank of New York by 
Lewis Johnson & Company.” 

Q. “What was the balance on October 27, 1914?” 

0 

^ To which the defendant objected, the Court overruled the objec¬ 
tion, to which ruling the defendant then and there excepted. 

A. “The same balance.” 

Q. “What was the balance of the National Park Bank of New 
York on Octol>er 26, 1914?” 

To which the defendant objected, the Court overruled the objec¬ 
tion, to which ruling the defendant then and there excepted. 

A. “$38.55 due to Lewis Johnson & Company by the National 
Park Bank.” 

Q. “What was the balance on October 27, 1914?” 

To which the defendant objected, the Court overruled the objec¬ 
tion, to which ruling the defendant then and there excepted. 

A. “$36.45 due to Lewis Johnson & Company.” 

Q. “What was the balance of the Higgs National Bank on Octo- 
lier 26, 1914?” 

To which the defendant objected, the Court overruled the objec¬ 
tion. to which ruling the defendant then and there excepted. 

113 A. “$3,107.51 due to Lewis Johnson & Company by the 
Higgs National Bank.” 

The witness continuing: “There are no other checking accounts 
with the exception of the Continental Trust and United States 
Trust; they appear in this book.” 

Question by Mr. Archer: “Will you refer to them and state what 
the balances are?” 

To which the defendant objected, the Court overruled the objec¬ 
tion. to which ruling the defendant then and there excepted. 

A. “Continental Trust Company shows a balance of $5,030. I 
am not sure that that balance is correct.” 

Q. “Can you not compute whether it is correct?” 
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-A.* shown here it is correct. That is what the account here 
shows. 

The witness continuing: “*5,030. to the credit of Lewis Johnson 
& Company with the Continental Trust. The United States Trust 
Company account shows a balance of *9,431.06 due to Lewis John- 

son <s Company by the United States Trust Company on the 26th 
of October, 1914.” 

Q. “Tell us what it shows on the 27th.” 

To which the defendant objected, the Court overruled the objec- 
tion, to which ruling the defendant then and there excepted. 

A. “The same balance on the 27th of October.” 

(The witness continuing) “I turn to the account of Drexel & 
Company; the word after the entry live Washington Railway Pre¬ 
ferred is received ; opposite the entry there are no figures, but are 
three dashes in the amount column.” 

iii 4 ... _ tat ^ hat according to the system of 

bookkeeping prevailing at. the office of Lewis Johnson & Companv 
on the day of that entry the significance of the entry is.” 

Mr. Wright: “I object to that question. It does not appear that 
he made this entry, hut it appears that he did not make it.” 

™ The f° T llrt: . “If that is an account kept in a certain way in the 
office of Lewis Johnson & Company, which was a known way of 
keeping the accounts, and if it is not apparent to the ordinary 
i man as to what that means, it is perfectly competent for any 
witness who does know what the system was, from mv 
]>om! ol view, to explain how the account was kept, and go through 

it item by item and show what the account was. Therefore the 
objection is overruled.” 


To which ruling the defendant then and there excepted. 

A. “Five shares of Washington Rnilwav Electric Companv 
were received without (be payment of monev—without any money 
l*eing paid out. J 

Q. “According to that system what entries would be made in the 
book when there was a sale of that security?” 


To which the defendant objected, the Court overruled the objec¬ 
tion. to which ruling the defendant then and there excepted. 

A. “The stock would lie credited and the amount carried out in 
the column there for the dollars and cents. It would l>e on the 
credit, right-hand side.” 

Q. ‘‘And what countervailing entry would he made on the other 
side of the book, if any?” 


To which the defendant objected, the Court overruled the objec¬ 
tion. to which ruling the defendant then and there excepted. 

;V re,n ith me p or a cheek for the proceeds of the sale.” 

The witness continuing: “I am familiar with the signature of the 
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defendant, Mr. Henry; the signature to the paper marked “Lam- 
mond No. 1” is that of Mr. Henry; the paper marked “Lammond 
No. 2” is in my handwriting; I had power of attorney to sign cheeks 
drawn on various banks with which Lewis Johnson & Company had 
accounts, and 1 signed it, I suppose, in the ordinary course of 
business; I have in my hand a hook called a blotter marked 
“Lammond No. 3 for identification”; it was one of the books kept 
in the office of Lewis Johnson & Company while I was a bookkeeper, 
and is one of those taken into my hands as Receiver upon my 
appointment. The book now shown me, marked “Lammond No. 
4” was kept in the office of Lewis Johnson & Company while I was 
bookkeeper, and came into my possession as Receiver when I was 
appointed; the book marked “Lammond No. 5” was a book kept in 
the office of Lewis Johnson & Company while I was bookkeeper and 
came into my hands as Receiver at the time I was appointed.” 

On cross-examination the witness testified in substance as follows: 

“I hold before me now the account of Lewis Johnson & 
115 Company with the District National Bank as shown by the 
books of Lewis Johnson & Company.” 

Question by Mr. Wright: “Do you remember what you said the 
balance was on the 20th of October, as shown bv the books of Lewis 
Johnson & Company, with the District National Bank? 1 ’ 

A. “I would have to figure it over again to get the figures.” 

Mr. Wright: “Well, we have it down.” 

Mr. Laskev: “Yes, $6,982.15, on October 26th.” 

Mr. Wright : “The account you have liefore you, that of the Dis¬ 
trict National Bank, as shown on the books of Lewis Johnson 
Company, does that account purport to show the deposits made in 
the District National Bank by Lewis Johnson & Company?” 

A. “Yes, sir.” 

Q. “Will you look on that book, of date October 27, 1914, and 
see if it shows a deposit with the District National Bank of $4,000?” 
A. “No, sir.’ 

Q. “Docs that account show that on the 28th of Octol>er, 1914, 
there was a deposit in the District National .Bank to the credit of 
Lewis Johnson & Company of $16,000?“ A. “No. sir.” 

Q. “Mr. Lannnond. if a credit of four thousand dollars deposited 
with the District National Bank on October 26th, and a credit of 
$16,000 deposited in the District National Bank Octol>er 27th. both 
to the credit of Lewis Johnson & Company, were contained in that 
l>ook. what balance would that l»ook have shown at the close of busi¬ 
ness October 27th?” 

To which question the United States objected, the Court sustained 
the objection, to which ruling the defendant then and there excepted. 

(The witness continuing:) “T have before me the Drexel account; 
the item in the debit column “5 Washington Railway Preferred”’ 
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with the figures “403.12” opposite that, 
side of the ledger, the entry “5 W«shingt< 


# 

and the item on the other 
ton Kailway Preferred”, and 
underneath “ck”, for check, at “92-7/8” and opposite the first line 
the figures “$403.12”, those items in the two sides account for.one 
another. The item “2,000 Union Gas stock" in the debit column, 
with the figures “2158.33” immediately underneath in the amount 
column, and the item on the credit side of the ledger, “$2,000 Union 
Gas, fives, at 108, $2158.33”, those two items on the two sides of the 
account balance one another. 1 observe in the debit column the 
item $1,000 Washington Gas 5s received,” and the credit or 
110 other side of the account, the item $1,000 Washington Gas 
5s at 7-3/8, $1,075.09”; thos- two items account for each 
other. 1 observe in the debit column the item “draft Edsou, at 
$2,000.” in the amount column, and on the same date, September 
30th, in the credit or the other side of the account “check 08240, 
$2,000”, those two items account for each other substantially; 1 ob¬ 
serve on the debit side of the account, the item deposit $50,229.42 
and oif the credit side the item, deposit Riggs & Company $50,000.; 
those two items substantially account for each other, there is a small 
difference. We have now accounted for and used every item in the 
credit side of the account; another item on the debit side—“914 
Washington Gas received” is not accounted for on the credit side 
iff the account; at that time Washington Gas was worth about scv- 
entv, that would make it roughlv alxait $33,000. T now turn to 
the account of the First Nation- Rank of New York; the first sheet 
of the book here is sheet No. 18, the other seventeen sheets are not 
in this book; this was a check account, although various transac¬ 
tions in stocks passed through it; there are entries of stock transac¬ 


tions iif the account; there arc entries of lxuid transactions in the 
account. T know from recollection that the First National Rank 
of New York sent stocks and l>onds to Lewis Johnson Company 
to be disposed of here; when they did send stocks and bonds here 
to lie disjjosed of, we would not know what to credit them with on 
the Ixioks in figures until we had sold the stocks or bonds whichever 
it was. and the credit would not go on the book in actual figures 
until we had made the sale; if we sent stocks and bonds over to 
them for them to dispose of for us in New York, we would not know 
what figures to put on our books until they had made the sale; if 
l ewis Johnson & Company had sent over stocks and bonds to the 
First National Bank of New York to sell and those stocks and bonds 
had not been sold, there would not be anv charge agairtst the First 
National Bank of New York on this book of ours in that account: 
This book in showing a balance due the First National Bank of New 
York from Lewis Johnson & Company might well show that 
117 balance when at the same time there were stocks and bonds 
belonging to Lewis Johnson & Company in the possession of 
the Fir4 National Bank unsold, that would more than wipe out 
that balance, and if any securities in their possession belonging to 
Lewis Johnson Company sold for a greater sum tha/ the debit 
balance, it would off-set it.” ^Witness handed so-called receipts 
marked “Helmus No. 1” and “Helmus No. 2”.) The manuscript 
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of these two papers is in my handwriting, I wrote it on the 26th of 
October, 1914,1 was at my desk in the banking house of Lewis John¬ 
son & Company when I wrote those receipts. I did not keep this 
book, this general ledger; Mr. Ryan kept it; I kept the stock ledger; 
the stock transactions as a rule were inside the round partition; there 
were the cages of the tellers, the desks of the tiookkeepers. and then 
there was a partition between the lx>nd department and the space 
allotted for the Imokkeeper; the stock board was in the Hoard Room, 
the back office, there was a room between that hack office and the 
front, and a partition wall there and a rather narrow passage-way 
on the left-hand side as you came in from Pennsylvania Avenue, so 
you went over near the west wall and walked past the l>ank tellers, 
until you got back to a little door and went hack past the partition 
where the stock lmard was; Mr. Woodruff's desk was in the Hoard 
Room behind that partition; Mr. Henry's office was in the extreme 
front, near the front door, no one else had an office in that room ex-» 
cept Mr. Henry.'’ 


On re-direct examination the witness testified in substance as fol¬ 
lows: “l do not know where the seventeen first sheets out of the 
f irst National Hank account arc, unless they are in the transfer 
hinder in the office of the Trustees of Lewis Johnson «fc Company. 
If stocks and lxmcls were sent by us to the First National Hank, the 
First National Hank would he credited with any security we sent, 
we have it on the credit side of the ledger without figures; hut after 
side they would l>c charged with whatever amount the pro- 
118 eeeds was, and that would l>c entered on the right-hand side 
when the figures were ascertained by a sale; when you deposit 
stock, you give them credit for the stock, you credit their account 
"ith the stock, and then you charge them with the exact amount* 
of the proceeds of the sale when they arc sold.” 

The Court : ‘‘Why should they credit them at all? If I sent my 
property to somel>ody, why should they credit me at all? They 
might make a debit entry without figures and then when the money 
came in they give me credit.” 

Mr. AY right: “I do not know to whom your Honor addresses the 
inquiry. I do not know why they do that, hut here is an account 
that they bring in in which they did do it.” 

The Court: “It is not a matter of their not putting in figures, as I 
understand.. The transaction is one that is sent them for the pur¬ 
pose of closing out a sale, and when they close it out the figures go 

in, but in the meanwhile why should the First National Bank be 
credited?” 

The YYitness: “They are credited with the stocks, and then when 
sold they arc charged with the stocks, the amount of the proceeds 
of the sales.” r 


M, Wright: “I think that the District Attorney and 1 understand 
that this is merely a convenient way of making a. memorandum.” 
By the Court: “Are you sure it is not a debit memorandum? 

(The Witness.) A. “No, it is a credit.” 

Q. “Then if I credit the First National Bank with a hundred 
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shares of United States Steel and I die tomorrow and my executor 
goes to look at my txx>ks, he will find that I owe the First National 
Hank a. hundred shares of steel—although 1 am the one who has 
sent that hundred shares to the First National Bank?” A. “No, 

you will find that the one hundred shares was sent to them for vour 
account.” 


(A conference at the Bench followed between counsel and the 
Court, without the hearing of the Jury.) 

.. . _ _ ^ ^ ? there seems to be some fear 

on the part of counsel that you may take my views of what is proper 
bookkeeping, and I will say to you that I was simply trying to find 
out whether that was really what was done in such cases, and I will 
say to you that you should not pay any attention to the questions 
or comments that I have made. 1 was simplv trying to bring out 
what was done. They sav that is a fact, and if you find it is, then 
"’hen you do stock business, you may do it that way.” 


Ill) 


Whereupon the witness was withdrawn bv the District At¬ 
torney. 


Allen E. \\ alkek called as a witness in behalf of the United 
States being sworn, testified in substance as follows: “I am a broker, 
n member of the Washington Stock Exchange and was in 1914- I 
was its Secretary in July 1914; the Washington Stock Market was 
not open on October 27. 1914. On July 81st I made a record of 
the adjournment of the Exchange.” 


Question by Mr. Archer: “Speaking with reference to July 29, 
1914, I will ask you to state whether you have any independent 
recollection of Merganthalcr stock without looking at the book*” 

A. “No, 1 have not.” 

Q- “Tell us whether or not you have any way of refreshing your 
recollection as to the price of Merganthalcr stock July 29 1914*” 
A. “1 have.” 

Q- \\ bat is the method* A. “By examining the record.” 

Q “The record made by whom?”* A. “Made by me as secre¬ 
tary. 

t 

Q. “Have you examined the record?” A. “I have.” 

Q. “After having examined the record which is before you, is 
your mind refreshed as to what the market value of Merganthaler 
stock was on the 29th of July 1914?” 


To which question the defendant objected. 

Mr. Wright: “I object to that question because the value with 
which we are concerned is its value on the 26th of October.” 

The Court: “The witness may answer that question whether his 
recollection is refreshed or not.” 

The Witness: “Yes, sir.” 


Question by Mr. Archer: “What was the market value 
thaler stock on the 29th of July 1914?” 


of Mergan- 
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Mr. Wright: “We object for the reasons given, and for the farther 
reason that it is irrelevant, as it does not tend to prove what its 
market value was in October.” 

The Court: “I cannot see that market value as proved as of the 
29th of July would be any evidence of the market value on the 
2Gth of October.'* 

1*20 WhereujKm the witness was withdrawn by the United 
States. 


Edmund S. Wolfe theretofore herein duly sworn was recalled 
iii behalf of the United States, and testified in substance as 
follows: 

Question by Mr. Archer: “1 hand you papers marked “Lainmond 
No. 1,” and “Lainmond No. 2.” 1 refer with respect to “Lammond 

No. 1” simply to the long paper, without the paper attached to it, 
and with reference to “I^ammond No. 2” I refer to the second paper, 
without reference to the first or third paper attached to it.” 

Mr. Wright: “I object to the question, and also to the display 
before the jury of extra pupers.” 

Mr. Archer: “I am not displaying anything.” 

Mr. Wright: “And also to the reference made by my learned 
adversary as to not referring to the various papers which he displays 
to the jury, and asking the witness to pay no heed to it.” 

The Court: “What is the objection?” 

Mr. Wright: “Well, that in a criminal prosecution, especially, 
there is no right or jurisdiction on the part of the District Attor¬ 
ney to display anything before the jury except something that is 
relevant.” 

The Court: “It may be blank paper for all 1 know, I have not 
seen it, and so far as I know the jury does not know anything except 
that there are two pieces of blank paper attached to the third paper 
which is sought to be used.” 

Mr. Wright: “I submit that the jury saw that that was a printed 
paper with some kind of seal on it.” (exhibiting paper). 

The Court : “I do not know exactly how I can make any ruling. 
The display has t»een made-” 

Mr. Archer: “The paper has been lying on this table.” 

The Court: “What is it that you want me to do? I cannot stop 
that because it has taken place.” 

Mr. Wright: “I want your Honor to sustain the objection to the 
question.*’ 

Mr. Archer: “I have not asked any question. I have simply 
called attention to these papers.” 

Mr. Wright: “I move to strike out the reference to the papers and 
that your Honor direct the jury to pay no attention to them.” 

The Court: “The motion is granted. I will say to the jury to 
disregard what they have heard or seen in reference to any papers 
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that are not later on admitted in evidence. Now offer the paper 
that vou want to.” 

W 


(Thereupon Mr. Archer, passing in immediate front of 

121 the jury at no greater distance than two feet from the .front 
row of jurors, with certain papers in his hand, handed them 

to the witness. 

Mr. Wright: “I object to your displaying-” 

The Court: “The objection is overruled.” 

Mr. Wright: “Your Honor will permit us an exception?” 

The Court: “Yes.” 

Question by Mr. Archer: “I now hand you a paper marked “Lam- 
mond No. 2” and ask you to disregard everything but the paper so 
marked. Have vou ever seen those two papers before?” 

A. “I have.” * . 

Q. “Tell us whether or not you identify them in connection with 
the loan of $16,000 referred to in this case?” 

Mr. Wright : “I object to the question as leading.” 

The Court: “The objection sustained.” 

Question by Mr. Archer: “When did you see them?” 

Mr. Wright: “I object to that as irrelevant, because this witness 
has been examined once and the examination was closed.” 

Mr. Archer: “He was examined at a time, if your Honor please, 
when something else had not happened.” 

The Court: “Objection overruled.” 

To which ruling the defendant then and there excepted. 

Question by Mr. Archer: “When did you see them?” 

A. I first saw these checks when I gave Mr. Henry the money on 
them, the drafts drawn hv 'Lewis Johnson & Company on their 
New York correspondent, and we cashed the drafts for him.” 

Mr. Wright: “I move to rule out that answer, may it please your 
Honor, because it is evidence tending to prove a separate and dis¬ 
tinct transaction from that laid in the indictment.” 

Which motion the Court overruled, to which ruling of the Court 
the defendant then and there excepted. 

• 

122 ^ (The witness continuing) “the drafts were returned from 
New York and were in the possession of our bank until we 

received the money on them from Lewis Johnson and Company; 
they were charged to their account October 27th or October 28th 
and were returned to them then, or they were returned when the 
account was settled with the receivers; I do not recall which.” 

Mr. Archer: “I offer them in evidence.” 
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To which the defendant objected, the Court overruled the objec¬ 
tion, to which ruling the defendant then and there excepted, and 
the said papers were thereupon read in evidence to the Jurv as 
follows: 


“Lammond No. 1.” 

“No. 2712. 

‘Banking House of Lewis Johnson & Company, Washington. 

» 

September 23, 1914. 

“$1,500. 

“Pay to the order of District National Bank, Fifteen hundred 
dollars, ($1,500.) 

“To the National Park Bank, New York.” 

LEWIS JOHNSON & COMPANY.” 

“Lammond No. 2.” 

“No. 20709. 

Banking House of Lewis Johnson Co. 

“Washington, D. C. September 22, 1914. 

“$ 1 , 000 ” 

“Pay to the order of District National Bank, One Thousand 
Dollars ($1,000.) 

“LEWIS JOHNSON & COMPANY, 
“W. M. LAMMOND. 

$ 

“To the National Park Bank, New York.” 

Upon cross-examination the witness testified in substance as fol¬ 
lows: “Concerning the draft marked “Lamond No. 1” I personally 
telephoned to New York to the Mechanics & Metal Bank, our own 
correspondent over there, and told them to return it to the District 
National Bank without protest. I know to my personal knowledge 
that no part of the money derived from the loan on the Helmus 
stock was used to pay any part of either of these two papers “Lam¬ 
mond No. 1” or “Lammond No. 2.” 

Thereupon the following transpired: 

123 Mr. Wright: “Now to save my point. T move to rule out 
these two papers, and rule out each of them from the con¬ 
sideration of the jury, on the ground that they have nothing to do 
with the Helmus transaction.” 

The Court overruled the motion, to which ruling of the Court 
the defendant then and there excepted. Whereupon at 3:25 P. M., 
court adjourned until the next day, when it convened at 10 A. M. 
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Thereupon W. Morris Lammond was recalled on 
United States, and testified in substance as follows: 
duce the binder of the general ledger from the office o 
of Lewis Johnson & Company; I have here in the ti 
seventeen sheets in the account of First National Bank 

which I recognize as being sheets out of the general ledger in the 
same account.” 

Question by Mr. Archer: “Do you produce from the custody of 
the Trustees in Bankruptcy the cancelled vouchers in the account 
ef the United States Trust Company with Lewis Johnson & Com* 
pany?" 

A. “Yes, sir, I do.” 

u And the bank book of Lewis Johnson & Company?” A. 

Q. “I will ask you to examine the papers here and to state if they 
are what I have referred to.” 

(Thereupon the District Attorney displayed and produced to the 
witness a bank book and thirty-five cancelled checks.) 

Mr. Wright: “I object to the display of these papers because it 
is already apparent that they are not relevant.” 

Which objection the Court overruled, to which ruling the defend¬ 
ant then and there excepted. 


A. “Yes, they are the papers.” 

1 . . . . ^ ^ be marked in some way by the 

stenographer for identification, and kept together.” 


(The bank book referred to and identified by the witness was 
marked Lammond A,” and the vouchers etc. were marked “Lam¬ 
mond A-l, Lammond A-2 etc. to and including “Lammond 
A-35”). 


On cross-examination the witness testified in substance as 
1*24 follows: 1 produced these hooks and papers from the cus¬ 
tody of the Trustees, that is from the office used by them for 
the safe keeping of all records of Lewis Johnson & Company in the 
Fendall Building; the Trustees rent the office; the door was locked 
when I went there; I had gotten the key from Mr. Graham, one of 
the Trustees; there is a safe in the room, 1 had the combination to 
the safe; my employment with the Trustees ceased in April or May 
191H about a year ago; I have since been in Washington under the 
Government subpoena going back and forth to the room as occasion 
required. The seventeen sheets of the First National Bank account 
in the transfer binder, with the exception of about a half a dozen 
entries, all in the handwriting of Mr. Phillip J. Ryan; the balance 
on the sheet whore the ledger starts would depend upon the accuracy 
of the balance of these seventeen pages, and that balance, in turn, 
would depend on the correctness of every entry in thevse seventeen 
pages. The handwriting in red ink on sheet No. 11 “Our balance 
710.36, hank balance 2,061.36” is Mr. Ryan’s; so is the handwriting 
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in red ink on sheet 13 “Our balance 404.63, bank balance, 1,404.- 
63” m, so is the handwriting in red ink on sheet 16, “Our balance 
648.73. hank balance 1,593.20”, so is the entry on sheet 4, bank 
balance 7,212.27, our balance 147.04”. 

Lawrence A. Slaughter, called as a witness on behalf of the 
United States, being first duly sworn, testified in substance as follows: 
“I am assistant manager of the Munsey Trust Company at 15th & H 
Streets, have been for about a year, before that was note-teller for 
the Munsey Trust Company 15th and H for about four years. 
In response to a subpoena I produced some papers from the Munsey 
Trust Company, from Mr. Pope. (The paper- produced were two 
sheets, four pages.) They are not in my handwriting.” 

Question by Mr. Archer: “Do you also produce from the Munsey 
Trust Company what purports to be three cancelled vouchers?” 

A. “I do.” 

Mr. Archer “I ask that they be marked for identification.” 

125 (The papers and checks referred to were marked for identifi¬ 
cation, by the stenographer “Slaughter 1 to Slaughter 6” 
inclusive.) 

On cross-examination the witness testified in substance as follows: 
“No part of any of the papers marked “Slaughter No. 1 to Slaughter 
No. 6” is in jny handwriting.” 

Robert \V. Wixfree called as a witness on behalf of the United 
States, being sworn, testified in substance as follows: “I am Savings 
Teller Continental Trust Company.” 

Question by Mr. Archer: “Do you produce from the Continental 
Trust Company some papers under suhpeenn?” 

A. “I do. (producing papers.) 

Mr. Archer: “I ask that the papers now produced be marked for 
identification, with the proper numbers. 

Mr. Wright: “I make the same objection to the display of these 
papers before the jury.” 

The Court: “The objection is overruled.” 

To which ruling the defendant then and there excepted. 

(The papers produced by the witness were marked bv the stenog¬ 
rapher “Winfrce No. 1 to Winfree No. 6” inclusive.) 

On cross-examination the witness testified in substance a* follows: 
In the Continental I rust Company we have a Paving-Teller. Re¬ 
ceiving-Teller, Note-Teller and Savings-Teller; we also have a Sav¬ 
ings Department and a Commercial Department; the distinction is 
Commercial Department accounts may be withdrawn without the 
presentation of pass-books, in the Savings Department the presenta¬ 
tion of the pass-book is required as a rule. The commercial accounts 
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are checking.accounts, are handled in the Commercial Department, 
and the Savings accounts are in the Savings Department, and are 
handled in a separate department, separate from the Commercial 
Department. There is none of my handwriting upon either of the 
papers marked “Winfree No. 1 to* Winfree No. 5” inclusive; some 
of \\ infree No. fi is in iiiv handwriting, from here down, 
(indicating).” 


12(> John Allen Boteler l>cing recalled as a witness on behalf 
ot the t nited States, testified in substance as follows: “I am 
acquainted with the signature of J. W. llenrv, the defendant.” 
Question by Mr. Archer: “l ask you to examine a paper marked 
Lainmond 4 , ami state if you know in whose handwriting the 
signature is?” 


lo which question the defendant objected, the Court overruled 
the objection, to which ruling the defendant then and there excepted. 

A. “J. William Henry's handwriting.” 

Q. “I show you a paper to be marked “Lammoiid 5” for identifi¬ 
cation. and ask you to examine it and state if you know in whose 
handwriting the signature attached is?” 


Mr. M right: “I object to the display before the jury of these 
papers and this persistence of producing papers by witnesses and hav¬ 
ing them marked and then letting the witnesses go without anv 
attempt to offer them in evidence. I submit that this is prejudicial 
to the rights of the defendant in a criminal case. 

The Court: “So far as my knowledge goes it is the regular course, 
that papers are marked first for identification, and then later may 
be offered in evidence. It is proper to identifv papers before thev 
are offered.” 

Mr. Wright: “Y o'ur Honor permits us an exception to that course 
that is l>eing adopted by the District Attornev?” 

The Court: “Yes.” 

Mr. Wright: “I object to the question as irrelevant. Its relevancy 
has not yet appeared.” 

But the Court overruled the objection, to which ruling the defend¬ 
ant then and there excepted. 


A. “It is in the handwriting of J. William Henry.” 

Q. “I show you a paper marked “Lammond 6” for identification, 
and ask you to examine the signature attached, and state if you know 
in whose handwriting it is.” 

To which the defendant objected, the Court overruled the objec¬ 
tion, to which ruling the defendant then and there excepted. 

A. “The signature is in the handwriting of J. William Henry.” 

Q. “I show you a paper marked for identification marked “Lam¬ 
mond 8, and ask you to examine it and state if you know in whose 
handwriting the signature is.” 
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Mr. Wright: *’I make the same objection upon all the grounds 
priorly mentioned.'' 

The Court overruled the objection, to which ruling the 
127 defendant then and there excepted. 

A. “It is in the handwriting of J. William Henry.” 

Q. “I show you a pajier marked for identification “Latnmond 9” 
and ask you to examine it, and state if you know in whose hand¬ 
writing tlie signature is.’’ 


Mr. W right: “The same objection on each of the grounds prioriv 
stated.” 

The Court overruled the objection, to which the defendant then 
and there excepted.” 


Question by Mr. Archer: “I show you a paper marked for identifi¬ 
cation “Lammond A-10" and ask you to examine it and state yes 
or no if you know in whose handwriting it is.” 

Mr. Wright: “I object to this question, the objection being 
founded on the several grounds prioriv stated.” 

mi . . . - - 


The Court: “The same ruling. 


yj 


To which ruling the defendant then and there excepted. 

Mr. Archer: “I would like for the convenience of the Court to 
ask permission to have this record made without the necessity of 
immediately interposing an objection, but before doing that I would 
either like to have counsel restate or have the record state all of the 
objections. I do not recall cverv particular objection that counsel 
has made.” 

The Court: “IIow manv of those papers are there, aboiP?” 

The Reporter: “35.” 

The Court: “W hy would it not lie well to have Mr. Peehin mark 
them straight down, and then make the record show that an objec¬ 
tion is made by Judge Wright to each and every one of them, and 
the ruling of the Court, and an exception?” 

Mr. Wright: “The trouble about that would be that the record 
would show that I did not do what 1 want to do, that is, the record 
would show that they were handed to the witness together and that 
I did not object to them separately and I want to object to each one 
separately.” 


(A conference at the Bench Ik? tween the Court and counsel 
followed.) 

* * . * ^ 1 liou you a paper marked for identifi¬ 

cation Lammond 10 and ask you to examine it and state ves or 
no if you know in whose handwriting it is.” 

Mr. Wright: “And to that question I object. There is nothing 
to show the relevancy of that question, and as I said before, 1 

object tp the method of identification that the District Attorney 
adopts.” J 

128 Mr. Archer: “If your Honor please. I do not understand 
that the relevancy of a paper is in question until it is offered 





THE UNITED 8TATES OF AMERICA. 


03 


in evidence. I am now simply now offering these papers so as to 
have them identified.” 

The Court: “The objection is overruled and an exception is noted.” 

A. “Yes, sir. The handwriting is J. William Henry’s.” 

Q. “I show you a paper marked for identification Lammond 12” 
and ask you to state, yes or no, if you know in whose handwriting 
the signature is.” 

Mr. Wright: “The same objection on each of the grounds priorlv 
stated.” - 

The Court overruled the objection, to which ruling the defendant 
then and there excepted. 

A. “Yes.” 

Q.’“ Whose is it?” 

The same objection, the same ruling, and the same exception 
were noted in behalf of the defendant. 

A. “The handwriting of J. William Henry.” 

Q. “1 show you a paper marked for identification “Lammond 
13” and ask you to state if you know whose signature that is.” 

Objection by defendant's counsel on the grounds heretofore stated; 
objection overruled; exception noted for the defendant. 

A. “Yes sir, I know the handwriting.” 

Q. “Whose is it?” 

To which the defendant objected on the grounds heretofore stated, 
the Court overruled the objection, to which ruling the defendant 
then and there excepted. 

A. “The handwriting of J. William Ilenrv.” 

Q. “I show you a paper marked Lammond 14” for identification, 
and a^k you to examine the signature attached to it and state if 
you know, in whose handwriting the signature is?” 

Objection by defendant on grounds heretofore stated; the objec¬ 
tion was overruled and the defendant excepted. 

A. “Yes, sir.” 

Q. “Whose is it?” 

129 Objection by defendant on grounds heretofore stated, objec¬ 
tion overruled, to which the defendant excepted. 

A. “The signature of J. William Henry.” 

Q. “Examine the paper marked'“Lammond 15” for identification, 
and say if you are familiar with the signature attached thereto.” 

Objection by defendant on grounds heretofore stated, the objec¬ 
tion was overruled, to which the defendant excepted. 

A. “Yes, sir?” 

Q. “Whose is it?” 



94 






JOHN WILLIAM HENRY VS. 

Objection by defendant on ground heretofore stated, the objec¬ 
tion was overruled, to which the defendant excepted. 

A. “J. William Henryk” 

Q. “Examine the paper marked for identification “Lanunond 
17” and answer if you know in w’hose handwriting the signature 
attached thereto is?” 

Objection by defendants counsel on ground, heretofore stated, 
the objection was overruled, to which the defendant excepted. 

A. “Yes, I know the handwriting of the signature.” 

Q. “Whose is it?” 

Objection by defendant s counsel on grounds heretofore stated, 
objection overruled, to which the defendant excepted. 

A. “J. William Henry’s.” 

Q. “Examine the paper marked for identification “Lanunond 
18” and state if you know in whose handwriting that signature is.’' 

Objected to by defendant on the grounds heretofore stated, objec¬ 
tion was overruled, to w hich the defendant excepted. 

I 

A. "Ye-, 1 know the handwriting.” 

Q. “Whoso is it?” 

Objection by defendant’s counsel on grounds heretofore stated, 
objection overruled, to which the defendant excepted. 

A. “J. William Henry’s.” 

Q. “Examine the paper marked for identification “Lanunond 
19” and state if you know in whose handwriting that signature is.” 

Objected to by defendant on grounds heretofore stated, 
180 objection was overruled, to which the defendant excepted. 

A. “Yes, I know the handwriting.” 

Q. “Whose is it?” 

Objection by defendant’s counsel on grounds heretofore stated, 
objection overruled, to which the defendant excepted. 

A. “J. William Henry’s.” 

Q.. “Examine the paper marked for identification “Lammond 20” 
and state if you know in whose handwriting that signature is.” 

Objected to by defendant on grounds heretofore stated, objection 
was overruled, to.which the defendant excepted. 

A. “Yes, I know’ the handwriting.” 

Q. “Whose is it?” 

Objection by defendant’s counsel on grounds heretofore stated, 
objection overruled, to which the defendant excepted. 

A. “J. William Henry’s.” 

Q. “Examine the paper marked for identification “Lammond 21” 
and state if you know in whose handwriting that signature is.” 
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Objected to by defendant on grounds heretofore stated, objection 
was overruled, to which the defendant excepted. 

A. “Yes, I know the handwriting.” 

Q. “Whose is it?” 

Objection by defendant’s counsel on grounds heretofore stated, 
objection overruled, to which the defendant excepted. 

A. “J. William Henry’s.” 

Q. “Examine the paper marked for identification “Lammond 22” 
and state if you know in whose handwriting that signature is.” 

Objected to by defendant on grounds heretofore stated, objection 
was overruled, to which the defendant excepted. 

A. “Yes, I know the handwriting.” 

Q. “Whose is it?” 

Objection by defendant’s counsel on grounds heretofore stated, 
objection overruled, to which the defendant excepted. 

131 A. “J. William Henry’s.” 

Q. “Examine the paper marked for identification “Lam¬ 
mond 23” and see if you know in whose handwriting that signature 

is.” 

Objected to bv defendant on grounds heretofore stated, objection 
overruled, to which the defendant excepted. 

A. “Yes, I know the handwriting.” 

Q. “Whose is it?” 

Objection by defendant’s counsel on grounds heretofore stated, 
objection overruled, to which the defendant excepted. 

A. “J. William Henry’s.” 

Q. “Examine the paper marked for identification “Lammond 24” 
and see if you know in whose handwriting that signature is.” 

Objected to by defendant on grounds heretofore stated, objection 
overruled, to which the defendant excepted. 

A. “Yes, I know the handwriting.” 

(l “Whose is it?” 

Objection by defendant’s counsel on grounds heretofore stated, 
objection overruled, to which the defendant excepted. 

A. “.T. William Henry’s.” 

Q. “Examine the paper marked for identification “Lammond 25” 
and sec if you know in whose handwriting that signature is.” 

Objected to by defendant on grounds heretofore stated, objection 
overruled, to which the defendant excepted. 

A. “Yes, I know the handwriting.” 

Q. “Whose is it?” 
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Objection by defendant’s counsel on grounds heretofore stated, 
objection overruled, to which the defendant excepted. 

A. “J. William Henry’s.” 

Q. “Examine the paper marked for identification “Lammond 26” 
and see if you know in whose handwriting that signature is.” 

Objected to bv defendant on grounds heretofore stated, objection 
overruled, to which the defendant excepted. 

132 A. “Ye9, I know the handwriting.” 

Q. “Whose is it?” . 

Objection by defendant’s counsel on grounds heretofore stated, 
objection overruled, to which the defendant excepted. 

A. “J. William Henry’s.” 

Q. “Examine the paper marked for identification “Lammond 27” 
and see if you know in whose handwriting that signature is.” 

Objected to by defendant on grounds heretofore stated, objection 
overruled, to which the defendant excepted. 

A. “Yes, I know the handwriting.” 

Q. “Whose is it?” 


Objection by defendant s counsel on grounds heretofore stated, 
objection overruled, to which the defendant excepted. 


A. “J. William Henry’s.” 

Q. “I show you a paper marked for identification “Lammond 28” 
a d a. k \ ou if \ ou know in whose handwriting the signature thereto 


is 


9 ’’ 


To which the defendant objected on grounds heretofore stated, 
the objection was overruled, and the defendant excepted. 

A. “Yes, sir.” 

Q. “Whose signature is it?” 

Objected to by defendant on grounds heretofore stated; objection 
overruled, to which the defendant excepted. 

A. “J. William Henry’s signature.” 

Mr. Archer: “Referring in that question to the signature pur¬ 
porting to he Lewis Johnson & Company.” 

Q. “I show you a paper marked for identification “Lammond 31” 
and ask you to examine the signature attached and state if von 
know* in whose handwriting the signature is.” 

To which the defendant objected on grounds heretofore stated, 
the objection was overruled, to which the defendant excepted. 

A. “Yes, I know.” 

Q. “Whose is it?” 
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o Objected to by counsel for defendant on grounds hereto- 

133 fore stated, the objection was overruled, to which the defend¬ 
ant excepted. 

A. “J. William Henry’s signature.” 

Q. “I)o you know Mr. Woodruff who was a member of the firm of 
Lewis Johnson & Company?” 

A. “Yes, sir.” 

Q. “What is his full name?” 


Mr. \\ right: “I object to that question as assuming that Mr. 
Woodruff is a member of the firm.” 

Mr. Archer: “Was I said.” 

Mr. Wright: “I object to that question.” 

Mr. Archer: “I withdraw that question.” 

“Mr. Wright: “The damage has been done.” * 

Mr. Archer: “I correct the “is”. 

Mr. Wright: “I move to withdraw the juror and that the jury 
be discharged for the making of that remark by the District Attor¬ 
ney, that he was a member of that firm.” 

Which motion the Court overruled, to which ruling the defendant 
• then and there excepted. 

Question by Mr. Archer: “Tell us if you are acquainted with a 
man by the name of Woodruff who was formerly connected with 
Lewis Johnson &. Company is some capacity?” 

Mr. Wright: “The same objection as assuming that fact.” 

The Court: “Yes; the question assumes the fact. Put it in a 
different way.” 


By Mr. Archer: “Do you know a man by the name of Benjamin 
W. Woodruff?” J 

A. “Yes, sir.” 

Q. “Are you acquainted with his handwriting?” 

A. “Yes, sir.” 

Q. “I show you a paper marked for identification “Lammond 29”, 
and ask you to examine the handwriting and the signature attached 
and state yes or no if you know in whose handwriting the signature 
is?” 


Mr. Wright: “I renew each and every objection with respect to 
the other papers, now to' apply to this question. It is apparent 
that the question is irrelevant and therefore I object to the display 
of this paper before the jury, and I further object to the method 
adopted by the learned District Attorney in identifying the 
paper. 

134 But the Court overruled the objection, to which ruling the 
defendant then and there excepted. 


Mr. Archer: “In whose handwriting is it?” 


Mr. Wright: “The same objection on each of the grounds afore- 
stated. 
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Which objection was overruled, to which ruling the defendant then 
and there excepted. 

A. “Benjamin W. Woodruff.” 

Question by Mr. Archer: “I show you a paper marked “Lammond 
30” and ask you to examine the signature attached and state if you 
know in whose handwriting it is, referring to the signature on the 
right side of the check.” 

Mr. M right: “The same objection on each of the grounds stated.” 

But the Court overruled the objection, to which ruling the defend¬ 
ant then and there excepted. 

A “I do ” 

Q. “Whose is it?” 

To which the defendant objected on the grounds heretofore stated, 
the Court overruled the objection, to which the defendant then and 
there excepted. 

A. “Benjamin W. Woodruff, on the right hand side of the check. 

Q. “Referring to the signatures which you say are in the hand¬ 
writing of Benjamin W. Woodruff, and to the person whom you 
sav wrote those signatures, I ask you if you know’ whether he is 
known or called by any other name?” 

To which the defendant objected. 

Question by Mr. Archer : “I show you a paper marked for identifi¬ 
cation “Lammond No. 1 and ask you to examine the signature 
attached to it and state if you know* in whose handwriting the sig¬ 
nature is.” 

To which the defendant objected upon each of the several grounds 
priorlv stated, but the Court overruled the objection, to which ruling 
the defendant then and there excepted. 

A. “Yes I know the signature.” 

Q. “Whose is it?” 

Objected to by the defendant on grounds heretofore stated, objec¬ 
tion overruled, to which the defendant excepted. 

13i> A. “William A. Mearns.” 

Q. “I show* you a paper marked for identification “Lam¬ 
mond No. 2" and ask you to examine the signature attached thereto 
and state if you know in whose handwriting it is?” 

Objected to by defendant on grounds heretofore stated, objection 
was overruled, to which the defendant excepted. 


A. “Yes, sir.” 

Q. “Whose is it?” 
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Objected to by defendant on grounds heretofore stated, objection 
was overruled, to which the defendant excepted. 

A. “William A. Mearns.” 

Q. “I show you a paper marked for identification “Lammond No. 
3”, and ask you to examine the signature attached thereto and state 
if you know in whose handwriting it is.” 

Objected to by defendant on grounds heretofore stated, objection 
was overruled, to which the defendant excepted. 

A. “Yes sir.” 

Q. “Whose it it?” 

Objected to by the defendant on grounds heretofore stated, the 
objection was overruled, to which the defendant excepted. 

A. “William A. Mearns.” 

Q. “I show you a paper marked for identification “Lammond No. 
7 and ask you to examine the signature attached and state if you 
know, in whose handwriting the signature is.” 

Objected to by the defendant on grounds heretofore stated, the 
objection was overruled, to which the defendant excepted. 

A. “Yes, sir.” 

Q. “Whose is it?” 

Objected to by defendant's counsel on the grounds heretofore 
stated, the objection was overruled, to which the defendant excepted. 

A. “William A Mearns.” 

Q. “I show you a paper marked “Lammond No. 11” and ask you 
to examine the signature attached thereto and state if you know in 
whose handwriting the signature is.” 

136 Objected to by the defendant on grounds heretofore stated. 

Objection was overruled, to which the defendant excepted. 

A. “William A. Mearns.” 

On cross-examination the witness testified in substance as follows: 

Question by Mr. Wright: “Will you examine these papers which 
I take from the little book that the District Attorney took the other 
papers from, and will you read “Lammond 16” aloud?” 

The witness: (reading) “Charge—Lewis Johnson & Company— 
disc. 10-12-12- to pay check William A. Mearns—credit W. A. 
Mearns—$2,500. Dated. October 14, 1912. Paid October 14, 1912. 
P. T. (Paying Teller.)” 

(The witness continuing) “The figures on the paper marked 
“Lammond 5” are in the handwriting of Benjamin W. Woodruff* 
I do not know in whose handwriting the paper marked “Lammond 
16” is. I do not think it is possible to be Mr. Henry’s handwriting 
or Mr. Mearns’ handwriting, or Mr. Woodruff’s handwriting, or 
Mr. Williams’ handwriting, or Mr. Ryan’s handwriting; I should 
sav it is not in the handwriting of anybody connected with Lewds 
Johnson & Company. I cannot recall anyone that I know in the 



100 


JOHN WILLIAM HENRY VS. 


United States Trust Company whose initials are L. A. S., I do not 
recall anyone now by the initials “L. A. S.: I do not recall a 
gentleman named Lawrence A. Slaughter. The abbreviation “Apr 
-7” on the paj>er “Lammond 21” is not in Mr. Henry’s handwrit¬ 
ing, neither is the figure “3” which fills out the year, nor the 
words “U. S. Trust Company”; the words of the amount are not 
in Mr. Henry's handwriting; concerning the paper identified as 
“Lammond 20 ’, the words of the amount are not in Mr. Henry's 
handwriting ; neither are the figures of the amount. Concerning the 
paper identified as “Lammond 21 the figures of the amount, nor 
the date, the words “New York Draft”, nor the amount, nor the 
words “W. Morris Lammond” are in Mr. Henry’s handwriting. 
Concerning the paper identified as “Lammond 25”, the date is not 
in Mr. Henry’s handwriting, the name of the payee is not in Mr. 
Henry’s handwriting, the amount is not in Mr. Henry’s handwriting. 
Concerning the paper marked “Lammond 24”. the date is not in 
Mr. Henry’s handwriting, the name of the payee is not in Mr. 

Henry’s handwriting, the figures of the amount are not in 
137 Mr. Henry’s handwriting, the letters which spell the amount 
are not in Mr. Henry’s handwriting. Referring to the paper 
marked “Lammond 23 neither the name of the payee, nor the 
amount in figures, nor the words which spell the amount, are in 
Mr. Henry’s handwriting. Concerning the paper marked “Lam¬ 
mond 22 neither the date, the name of the payee, nor the figures 
of the amount, nor the words which spell the amount are in Mr. 
Henry’s handwriting. Concerning “Lammond 28” neither the date, 
nor the figure-' of the amount, nor the name of the payee, nor the 
words that spell the amount are in Mr. Henry’s handwriting, neither 
is the signature \\ . Morris Lammond. Concerning the paper identi¬ 
fied as ‘ lammond 31”, neither the date, the figures of the amount, 
the words which spell the amount, nor the name of the payee is in 
Mr. Henry’s handwriting. Concerning the paper identified as “Lam¬ 
mond S neither the date, the name of the payee the words which 
spell the amount, nor the figures of the amount are in Mr. Henry’s 
handwriting. Concerning the paper marked “Lammond 26” neither 
the date, the name of the payee, the words which spell the amount, 
nor the figures of the amount are in Mr. Henry’s handwriting. Con¬ 
cerning the papers marked respectively “Lammond 9”, “Lammond 
10”, “Lammond 12”, “Lammond 13”, “Lammond 14”, “Lammond 
15 , Lammond 1 / and “Lammond 19 neither the date, the 
name of the payee, the figures of the amount, nor the words which 
>pell the amount upon any of them, are in Mr. Henry's handwriting. 
I now have in my hands the papers which were identified and shown 
by the District Attorney as “Lammond 4”, “Lammond 5”, “Lam- 
? “lammond 8”, “lammond 9”. “Lammond 10’’, “Lam- 
ond 12, “Lammond 13 ’. “Lammond 14”. “Lammond 15”, “Lam- 
mond 17 “Lammond 18”, “Lammond 19”, “Lammond 20”, “Lam- 
mond 21 , “Lammond 22”, “Lammond 23”, “Lammond 24”, “Lam¬ 
mond 2o “Lammond 26”, “Lammond 27”, “Lammond 28” and 
Lammond 31 ’ which I have identified as being in whole or in 
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part in the handwriting of Mr. Woodruff. I have examined the 
front, and now examine the hack of each of them; there is nothing 
on the hack of any of these papers in the handwriting of J. William 
Henry. Everything on the paper “Lammond 35” is in the hand* 
writing of Benjamin W. Woodruff. Concerning “Lammond 
138 Al”, the date, the signature, the words “United States Trust 
Company”, the name of the payee, the figures “$7,000.”, 
and the words which spell the amount are in the handwriting of 
\\ illiam A. Mearns. Concerning the paper “Lammond 29” the 
date, name of the payee, the figures of the amount $ll,500.,_the 
handwriting of the words which spell the amount, are all in the 
handwriting of Benjamin W. Woodruff. Concerning the paper 
“Lammond 30”, the date, name of the payee, the amount are in 
the handwriting of Edward Waller, Receiving Teller of Lewis 
Johnson & Company and the signature of Lewis Johnson & Com¬ 
pany is in Mr. W oodruff’s handwriting. Concerning the paper 
“Lammond 2” the date, the words “U. S. Trust Company”, the name 
of the payee, the figures of the amount, the words which spell the 
amount, the words “credit W. A. M.” are in the handwriting of 
M illiam A. Mearns. The paper marked “Lammond 7”, the amount, 
the words which spell the amount, are in W. Morris Lammond’s 
handwriting; the signature Lewis Johnson <fc Company is in the 
handwriting of William A. Mearns. Concerning the paper “Lam¬ 
mond 3” the date, name of the payee, figures of the amount, the 
words which spell the amount, and signature of Lewis Johnson <fc 
Company are in the handwriting of William A. Mearns. Con¬ 
cerning the paper “Lammond 11”, the signature Lewis Johnson & 
Company is in the handwriting of William A. Mearns, the date, 
name of the payee, the amount and words which spell the amount 
are in Edward Waller’s handwriting. Concerning the papers marked 
“Lammond 3”, “Lammond Al”, “Lammond 29”, “Lammond 30”, 
“Lammond 2”, “Lammond 7” and “Lammond 11” neither on the 
front nor on the hack of any one of them is there anything either 

word, letter or figure in the handwriting of J. William Henry.” 

% ™ 

On re-direct examination the witness testified in substance as 
follows: “The la*t I heard was that Mr. Waller was connected with 
the Federal Reserve Bank in Richmond, Virginia.” 


Whereupon the witness Robert W. Winfree was recalled on be¬ 
half of the United States, and testified in substance as follows: 
139 Question bv Mr. Archer: “I show you exhibit Winfree 
No. 6” and ask you to examine it. State whether or not 
any of your handwriting is contained thereon.” 

To which the defendant objected, the Court overruled the objec¬ 
tion, to which the defendant excepted. 

A. “Yes, sir.” 

Q. “Will you advise me by pointing to it, what part of it is in 
your handwriting?” 

A. “Thatpart (indicating).” 
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Mr. Wright: “The same objection. I renew the objection on 
account of the continuous and persistent display of documents or 
matters which is not offered in evidence.” 

The Court: “Same ruling.” 

Mr. Wright: “And vour Honor allows us the exception?” 

The Court: “Yes.” 

Question by Mr. Archer: “Do you recognize that as the account 
of Lewis Johnson & Company in the Continental Trust Company?” 

A. “Yes, sir.” 

Q. “Tell us what the balance of Lewis Johnson & Company was 
on October 26, 1914.” 

To which the defendant objected, 

The Court: “The same ruling.” 

Mr. Wright: “And your Honor allows us the exception? 1 put 
it upon the additional ground that it is perfectly manifest that this 
witness does not know what the balance was.” 

The Witness: “What date was that?” 

Mr. Wright: “May we withdraw this paper from the witness that 
has been identified only and has not been offered in evidence, be¬ 
cause this question does not pertain to the paper at all?” 

Mr. Archer: “How can I ask him about it if he does not have it 
before him?” 

Mr. Wright: “I want to demonstrate that he does not know what 
the balance was.” 

The Court: “Ask if he remembers, and if he does not. he may 
be asked the usual questions al>out refreshing his recollection.” 

Mr. Archer: “Mr. Winfrec, can you now tell us from your inde¬ 
pendent recollection what the balance of Lewis Johnson & Com¬ 
pany was with the Continental Trust Company on October 26, 
1914?” 

A. “No.” 

Q. “Can you tell us what the Uilance of Lewis Johnson & Com¬ 
pany with the Continental Trust Company on October 27, 1914, 
was, from vour independent recollection?” 

140 A. “No.” 

Q. “I ask you to look at the paper marked “Winfree No. 
6” which has been displayed to you. I will ask that the witness 
be allowed to see the paper.” 

Mr. Wright: “May I put a preliminary question to him by wav 
of cross-examination?” 

Question by Mr. Wright: “I suppose we are safe in assuming 
that you did not carry the cash of the Continental Trust Company 
about with you?” 

A. “I did not catch that question.” 

Q. “I suppose we are safe in assuming that you were not the 
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custodian of the cash of the Continental Trust Company so that you 
carried it about with j t ou?” 

A. “I was not.” 

Q- “You did not keep the cash in your possession so that you. 
knew what was in the hank by way of actual cash, did you?” 

A. “No, sir.” 

Q. \ oil did not know from personal knowledge what money 
was in or not in the hank on either of those dates, do you?” 

A. “No.” * ‘ 

Q. “You do not know from your personal knowledge what money 
could have been in or not have been in the bank to the credit of 
individual depositors from your personal knowledge?” 

A. “No.” h 


Question by Mr. Archer: “I ask you to look at Winfree No. 6 
and state, yes or no whether there are any entries in vour hand¬ 
writing on that sheet which refresh your recollection as to what the 
balance of Lewis Johnson & Company was in that account on the 
dates mentioned.” 

Mr. Wright: “It is manifest from what I asked and the witness’ 
answers that nothing can refresh his recollection on that account 
because he never knew. All he can know is what is shown by this 
paper, and 1 submit that to permit the effort to establish an actual 
balance in that bank at that time by the testimony of a witness that 
. a\ s not onh that he does not know now, but did not know then 
ought not to be tolerated. If there is any way at all to put this 
paper in in such a way as it supplies evidence,‘it must be done by 
offering it to the jury for their examination.” 

The Court: “I do not see what effect your questions and the 
answers, as 1 listened to them, have upon this. They were 
141 as to whether the witness knew how much cash there was in 
that account—is that a Lewis Johnson & Company account?” 

Mr. Archer: “Yes, your Honor.” 

The Court: “How much cash there was in the Lewis Johnson 
* Company account on that day. The question is how much was 
the balance on that day.” 

Mr. Archer: “As shown by the account.” 

Mr. \\ right: That was not the question, “as shown by the 
account. J 

Hie Court: “I would not undertake to repeat the question, but 
that is what I understood.” 

Mr. \\ right: “It brings us to the point I am trying to make If 
we want to show what the account was we have to let the Jury see it 
Hut if you want to show what a balance was by somebody who knows’ 
•hen you have got to bring the man who knows.” 

The Court: “How could anybody ascertain the balance in a bank 
except bv looking at the book ?” 

Mr. Wright: “That is a different proposition. That does not 
pro\e whether the money is in the bank or not in the bank. We 
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are now concerned with what may he shown by the account. I am 
endeavoring to make the point that if we are to ascertain what is 
shown by this piece of paper, the only way to proceed is to let the 
jury look at it/' 

The Court: “Understanding that the question goes to the point 
of the bank balance of Lewis Johnson & Company in the bank on 
that day, 1 permit the question to be answered.” 

To which ruling the defendant then and there excepted. 

Question by Mr. Archer: “Just state whether or not you are able 
now, after having looked at that paper, to state independently, by 
having your memory refreshed, if it is refreshed, what the balance 
of Lewis Johnson & Company was on those dates.” 

Mr. Wright: “After having seen what is on this paper, do you 
now remember what that balance was on October 26th?” 

The witness: “No.” 

Mr. Wright: “Then I submit he cannot answer that question, 
because it does not refresh his recollection.” 

Mr. Archer: “That is what I was trying to develop, so I might 
take another step.” 

Question bv Mr. Archer: “Tell me whether or not the entries on 
that paper were correct when you made them.” 

A. “Yes.” 

Q. “Tell us what the balance of Lewis Johnson & Company was 
from the paper on October 26, 1914.” 

142 Mr. Wright: “I object to that question on the ground 

that the Jury can read the paper as well as he can. You 
cannot have the contents of a written instrument stated and von 

%j 

cannot get the contents of a paper in that way.” 

The Court: “Can you tell from that paper what balance there was 
on that date?” 

The Witness: “lean.” 

The Court: “Well, what was it?” 

Mr. Wright:“May I have an exception to that question, your 
Honor?” 

The Court: “Yes.” 

The Witness: “$60.—” 

The Court: “How much?” 

The Witness: “$30.—” 

Question bv Mr. Archer: “Tell us what the balance was on Octo¬ 
ber 27th, 1914.” 

To which question the defendant objected, the Court overruled 
the objection, to which ruling the defendant then and there excepted. 

A. “The same amount.” 
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On cross-examination the witness testified in substance as follows: 


Question by Mr. Wright: “What knowledge have you of those 
figures written by other persons, that they are correct ?” 

A. “The book balanced and proved.” 

Q. “You mean by that that the figures put down on one side of 
the account balanced the figures on the other side of the account?” 

A. “They prove with other entries put through the bank.” 

Q. “I am asking about what is on this paper. You mean that 
this account proves itself?” 

A. “Yes.” 

Q. Because the figures put down on one side equal the figures 
put down on the other side?” 

A. “That account proves with the bank book of Lewis Johnson 
& Company, when there were entered the credits, you see there.” 

Q. “\\ here is the bank book of Lewis Johnson & Company?” 

A. “It was returned to them when the book was balanced.” 

Q. “Did you balance it?” 

A. I cannot recall, but I can by looking at that paper.” 
143 The Witness: (examining the card) “The total of the 
debits and the total of the credits is $35,000.—” The ac¬ 
count proves that way by the debits and credits equally.” 

Question by Mr. Wright: “If anybody, to amuse himself, had put 
15,000 on one side of this paper and then put 15,000 on the other 
side of the paper, it would prove itself too, would it not?” 

A. “It certainly would.” 

Q. “Although no such transaction occurred?” 

A. “I would not think it would puss through the hunk like that- 
we never put an entry on a lumk of that kind.” 

Q. ‘I am not asking you anything hut this question_ 


Mr Archer: “I object and ask that the witness. I>e allowed to 
finish Ins answer. 

The Court. \es,Jie has a right to finish that answer.” 

Mr. ''right: “This is a cross-examination which is merely to test 
the force that ought to be given to the statement of the witness. I 
m t( > strike out the answer of the witness as not responsive.” 

The Court: The motion is overrured.” 


cepted WhiCh rU,in * ° f the COUrt the defendant then and there ex- 


The witness continuing: 1 here are six entries which are not in 
my hand writing; two debit entry, one credit entry, and three balance 
entries. I hose entries are included in those two totals of $35 000 
I did not see hose entries written that are not in my handwriting* 
Beginning with the entry of February 9, 1912 of a deno«it of $9 000 
all of the entries thereafter in all thre’e columns Wend $ aSn 
my handwriting, the heading of the account, the words “Lewis 
Johnson & Company is in the handwriting of J. A. Sabotka- all 
the entries of charges against the account which were made bv me, 
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were made without any personal knowledge on my part of money 
having been paid ortt on the account; I had no part in the payment 
out of money. All the entries of credits to the account which were 
made by me, were made without my having any part in the receiv¬ 
ing of any money bv way of deposits personally; I did not take 
in any deposits at all. 1 made these entries from what 1 
144 read from something; I have some of the things I read here, 
but not all of them. An item charged of $9,000, under the 
heading of checks, another item charged of $6,000. under the head¬ 
ing of checks, neither of which is in my handwriting; I do not give 
any testimony that those were good checks or bad checks, or whether 
\ hock s, except that they were not charged to the 
account unless money had been paid out for them, that is there was 
something for them. There is an item of $5,000 under the heading 
of checks, in mv handwriting; I do not know of my personal knowl¬ 
edge whether it was a good check, or a bad check, or even whether 
it was a check at all, I have no personal knowledge whether the 
money that was actually brought up and put in our bank by repre¬ 
sentatives of the firm of Lewis Johnson & Company to be credited 
to their account, was actually credited to their account, except the 
deposit ticket came through the receiving teller to the bookkeeper; 
whether they were checks or cash, or what they were I didn’t know; 
if there wa* a deposit made and no ticket for that deposit. I did not 
write it in that account; I have no personal knowledge as to whether 
the money actually deposited in the Continental Trust Company 
to the credit of Lewis Johnson & Company got into this account 
or not.” 


On re-direct examination the witness testified in substance as 
follows. \\ ben the account was balanced, the checks w*ere returned 
to Lewis Johnson & Company.” 


On re-cross examination, the witness testified in substance as fol¬ 
lows: “The book wa* not balanced at anv time in the year 1914, 
nor at anv time in the year 1913; neither I nor anybodv else bal¬ 
anced it either in 1913 or 1914. It is at the time of balancing books 
that the depositors in the bank cheek their account, and until an 
account is balanced by the bank and the depositor gets back his 
(hecks there is no way to mutually balance the account. He gets 
bsick his checks when we balance his book. If somebodv should put 
through a depositor’s account a forged check, the depositor would not 
know it until he got the cheek back; unless his account was 
14.) short and he w;a* notified to that effect; this account was not 
short at any time. Our bank had signature cards, so that 
w hen a person is authorized to draw against a particular account, he 
has to put his signature on an individual separate card in the bank. 
1 am not positive that 1 have seen the card* of those who were author¬ 
ized to draw against the Lewis Johnson & Companv account* those 







THE UNITED STATES OF AMERICA. 


107 


now. I could get them/’ (Thereupon 

the witness withdrew). 

4 7 

And thereupon the following transpired: 


Mr. Archer: “I am advised that a. witness summoned has re¬ 
sponded. and I would like to interview him, because 1 have not seen 
hinu” 

Mr. Wright: “1 object to any further breaking into the case. If 
this were an instance of where the Government had ended its case 
and the defendant had offered evidence which the Government had 
not reasonably apprehended, then they might be indulged in some 
respects, in the interests of justice; but here is an indictment which 
uas returned fhe 24th of December, 1914, that is over two years 
ago, nearly three years, and I think the case of the Government 
should have been so prepared as that it need not now be broken into 
in an effort to prepare it.” 

Mr. Archer: Now, 1 have endeavored to go along here as easily 
as possible. The Court is not advised anything about the business 
which brings this case before it today. It is not proper for the Court 
to be advised at this time. But the only reason, as was stated here 
this morning, why we had to ask for an adjournment was because 
something new developed on Judge Wright’s cross-examination, 
which I could not possibly have anticipated. And so I have had to 
send out for witnesses, not knowing whether they knew anything 
about it or not, and I do not want to take the Court’s time by in- 
vestigating their minds in the presence of the Court. I would like 
to see them first.” 


Mr. Wright: “I think my learned adversary himself, upon reflec¬ 
tion will not adhere to the statement he had just made, and that is 
that something new was brought out by the cross-examination con¬ 
ducted by the counsel for the defendant. The cross-examination 
cannot bring out anything new. I undertook once to bring out 
something new and very properly there was an objection, which 
was sustained, and that was when I tried to bring out from Mr. 
Lammond what happened between him and Mr. Ilelmus in the 
District Bank, and they said as the ground of their objection “We 
did not open this subject on direct examination and therefore you 
cannot go into it on cross-examination.” , 

Now there is not a question I have asked on cross-examination 
which did not pertain to what they knew when they put the witness 
on the stand in the direct examination and which was in regard to 
testimony in the direct examination, and therefore I say that my 
learned adversary himself on reflection, I think, will not adhere to 
the statement he has made that it was something new [ brought 
° Ut ’ • ^ ma * v ^ ave k een something he did not know, but 
146 that is not something new. It is the affair of the prosecutor 
to know the case of the Government before he begins to try it, 
and not start the trial on one theory and then in the middle of the 
ease change it and try to bring some other kind of a case.” 
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The Court: “Well, there have l?een so many papers brought in 
here in regard to which the District Attorney has asked questions 
and then counsel for defendant, within hi9 rights, has asked other 
questions, it apparently has developed a situation which within 
reason may not have l>een foreseen, and so I cannot see any harm, 
particularly in view of the announcement made l>efore recess, in 
granting the request of the counsel for the United States, and there¬ 
fore he may take time to. see the witness.” 

Louis M. Smith called as a witness on behalf of the United States, 
Wing sworn, testified in substance as follows: “I am a telegrapher, 
was employed on the 14th of May 1904 by Lewis Johnson & 
Company.” " • 

Question bv Mr. Archer: “I ask you to examine a paper which 
is marked l . S. Exhibit—I will ask that it be marked “Louis M. 
Smith No. 1.” 

(Displaying at the time in the sight of the Jury, to the witness 
a paper.) 

Mr. Wright: “1 object to the display Wfore the Jury and the 
method which my learned adversary has adopted in the identifi¬ 
cation of the paper on the line of the objections made this morning, 
on the ground it is prejudicial to the rights of the defendant.” 

(Then followed a conference between Court and counsel at the 
Dench beyond the hearing of the Jury). 

Hv Mr. Archer: “I ask that this be marked Exhibit “L. M. 
Smith No. 1.” 

Question by Mr. Archer: “I show you a paper which l have had 
marked “L. M. Smith No. 1”. and ask you to examine it and state 
whether your handwriting appears upon it.” • 

A. “Yes, as a witness.” 

(The witness continuing:) It is my signature, I have no inde¬ 
pendent recollection when 1 put that signature there, and no inde¬ 
pendent recollection of anybody else signing the paper; I am familiar 
with the handwriting of another signature there.” 

Question by Mr. Archer: “Are vou familiar with the signature 
of J. William Henry?” 

A. “Yes, sir, somewhat.” 

“Are you familiar with the signature of Charles P. Williams?” 

Mr. Wright: “I object to this method of examination, which is 
quite manifestly carrying* to the Jury that here is a paper, 
14 i without offering it, which purports to be signed by these 
gentlemen who are now named. I submit if it is relevant 
and proper to prove that these gentlemen signed any paper it can 
only be after the paper itself has been made to appear relevant, and 
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then by oiTering the paper and getting it in evidence and identifying 
their handwriting. ,, 

The Court: “I would suppose you could not put u paper in evi¬ 
dence until you had identified the handwriting.” 

Mr. Wright: “I have not said anything against the handwriting.” 

The Court: “I mean identifying the signatures, and then the 
paper has to be offered, or may be offered, and then is the time for 
the objection.” 

Mr* W right: “My point is that the identification of signatures— 
that is the very point I am trying to make, the very point I have 
been trying to make all day, that the identification of signatures is 
irrelevant unless the document to which they are appended is first 
shown to be relevant; and this thing of bringing hundreds of papers 
here and displaying them to the Jury is utterly irrelevant to this 
trial, and until the relevancy of the paper has first been made to 
appear, I object to it.” 

Mr. Archer: I submit that it is the experience of every lawyer 
that a paper is never exhibited before the signatures to it, if it is a 
document signed, have been identified, and I submit that it is not 
proper for this counsel to repeatedly say in the presence of the 
Court, in a record which may be written up, that papers are dis* 
played to the Jury from time to time, when they have not been 
displayed to the Jury.” 

Mr. Wright: “W r hen 1 said display to the Jury I meant display 
before the Jury, without the Jury knowing what was in it.” 

Mr. Archer: 1 want the record to show T wliat counsel savs and 
not w hat he means.” 

The Court: “I do not know any practice which is different from 
what I have said, namely, where a paper is thought to be a proper 
paper to offer in evidence and it is a paper which may he good for 
something or nothing according as it is or is not signed by a person, 
that you first prove the signature, and then the paper is" offered in 
evidence, and then if there is an objection that counsel wants to 
make it can be made. If there is another practice I do not know 
about it.” 


Question by Mr. Archer: 
of Charles W. Williams?” 


‘Are you familiar with the signature 


Mr. Wright: “I object to that question, “on the ground that the 
signature of Mr. Williams and his familiaritv with it can have no 
place in this prosecution under this indictment.” 

Which objection the Court overruled, to which ruling the defend¬ 
ant then and there excepted, and the witness answered: 

“Yes, sir.” 

Question by Mr. Archer: “Are you or not familiar with the signa¬ 
ture of W llliam A. Mearns?” ' • 

148 Wri S ht: “ l make the same objection, coupling the 

additional ground of the method of procedure in displaying 
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the paper before the witness and before the Jury and asking the 
question in this way so that the Jury gets the idea that these signa¬ 
tures are appended to this paper, without knowing what the paper is.’’ 

Which objection the Court overruled which ruling the defendant 
then and there excepted. 

A. “Yes.” 

% 

Question by Mr. Archer: “I ask you to state whether or not the 
signature- which 1 have referred to and shown to you are the signa¬ 
tures of Mr. Ilenrv, Mr. Mearns and Mr. Williams?” 

To which the defendant made the same objection, the Court 
overruled the objection, to which ruling the defendant then and 
there excepted. 

Whereupon the defendant moved to rule out the answer as not 
responsive to the question, and the motion was granted hv the Court.* 

Question by Mr. Archer: “I ask you to state whether or not J. 
William Henry, William A. Mearns, and Charles I\ Williams, signed 
the paper in your presence?” 

Mr. Wright “I object to that question because he has testified that 
he has no recollection of it.” 

Which objection the Court overruled, to which ruling the defend¬ 
ant then and there excepted. 

A. “As far as I can remember, ves.” 

Mr. Wright: “I move to rule out that answer as not responsive to 
the question.” 

Which motion the Court overruled, to which ruling the defendant 
then and there excepted. 

And thereupon the said paper was offered in evidence by the 
United States. 

Mr. Wright: “We object to it for three reasons. First, because 
of the date, 1904, that it was ten years before this date alleged in 
the indictment; because on that ground it is irrelevant; and because 
it has not been properly identified with respect to the signature of 
any person purporting to have signed it.” 

The Court overruled the objection, to which ruling the defendant 
then and there excepted, and the paper was received in evidence, 
and is as follows: 

149 This Agreement, made this 14th day of May, A. D. one 
thousand nine hundred and four by and between John Wil¬ 
liam Henry, of the City of Washington, in the District of Columbia, 
party of the first part, William A. Mearns, of the same place, party 
of the second part, and Charles P. Williams, of the same place, 
party of the third part; 
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W itnessetb; tlint for in consideration of the mutual benefits mov¬ 
ing from each to the other and the mutual trust and confidence which 
the parties hereto have each in the others, each of them, for him¬ 
self, his heirs, executors and administrators, do herebv covenant each 
with the others of them, their, and each of their, heirs, executors, 
and administrators, by these presents, as follows: 

First. That they, the said John William ITenry, William A. 
Mearns and Charles P. \\ illiams, will be co-partners in the business 
of banking from and after the fourteenth day of May, A. I).. 1904, 

until such time as said co-partnership shall be dissolved as herein¬ 
after provided. 

Second. That said co-partnership mav be dissolved by and of the 
parties hereto by not less than three months notice in writing to the 
others of them and said co-partnership shall cease and determine 
upon the expiration of such notice. 

Third. That the firm name and style of co-partnership shall be 
Lewis Johnson and Co. 

Fourth That the capital of said co-partnership shall be the sum 
of b lfty thousand dollars and said amount shall be contributed by 
the parties hereto, as follows: John William Henry the sum of 
Twelve thousand and five hundred dollars, William A. Mearns the 
sum of J '' elve thousand and five hundred dollars, and Charles P 
Y llIiams ihe sum of Twenty-five thousand dollars, and said amounts 
shall bo taken and considered b^tw T een the said co-partners as the 
separate property of each co-partner in proportion to the amount 
contributed and subject to losses in same proportions. 
lo° Fifth. That the net gains and profits of said co-partnership 
snail be divided between the said co-partners in the following 
proportions: one-fourth to the said John William Henry, one-fourth 

„. e sai<1 ^ llllain A - Mearns, and one-half to the said Charles P 

Sixth. That upon the dissolution of said eo-partnership the 
said oo-partners, or the surviVors of them, shall pav the debts 
owintj anil payable by the said co-partnership, including the 
repayment to the said co-partners or their legal representatives of 
the respective sums contributed by each to the capital of said’co¬ 
partnership or so much thereof, pro rata, as mav be remaining and 
the balance of the property, of every nature, kind and description 
whatsoever, belonging to the said eo-partnership shall be divided 
between the said co-partners, or their legal representatives, in the 

and profits*** proportion as ,heir participation in the net gains 

Seventh. That at any time hereafter and before the accounts 
between the said co-partners concerning said co-partnership shall be 
finally settled, any difference or dispute arising among said co-part- 
ners concerning the true and proper interpretation or construction of 
these presents or any covenant or thing herein contained, or anv 
accounts to lie stated or settled in pursuance hereof, or any fact 
matter or thing relating to the said co-partnership shall be submitted 
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and referred to the determination and award of five arbitrators 
chosen, three by the parties in interest (one each) which three shall 
select the other two and the decision and award of any three of them 
in writing shall be final and conclusive as to all of the parties hereto. 

Eighth. It is further understood and agreed by and between the 
parties hereto, that the membership in the New York Stock Ex¬ 
change (an unincorporated association) now standing in the name 
of William A. Mearns is and shall be taken and considered as a part 
of the property and assets of the firm and co-partnership of Lewis 
Johnson & Co. as herein created and constituted, and it is further 
understood and agreed, that the life insurance or gratuity 

151 fund which is provided and paid by the members of said 
Exchange or association upon the death of its members shall 

be subject to the disposal of said William A. Mearns by will, or other¬ 
wise, and all assessments on account of said insurance are to be 
paid by said William A. Mearns personally. 

Ninth. That the parties hereto covenant, each with the other, for 
and during the term of this co-partnership not to speculate by pur¬ 
chase or sale, upon margin or otherwise, in or with any commodity 
whatsoever, at or upon any Stock Exchange or place wheresoever, 
nor to execute any bond or obligation of any description whatsoever, 
nor to execute or indorse any promissory note, bill of exchange or 
other obligation for or with any person or persons whatsoever, with¬ 
out first obtaining the consent of the other parties hereto. 

Signed and sealed this 14th dav of May, A. D. 1904. 
fSigned 1 • J. WM. HENRY. 

[Signed) WM. A. MEARNS. 

[Signed | CHARLES P. WILLIAMS. 

Witness * 

[Signed 1 LOUIS M. SMITH. 

152 On cross-examination the witness testified in substance as 
follows: “I continued in the employ of Lewis Johnson <fe 

Company for twenty-eight or thirty years, until a month or two 
before they closed in November 1914; I know* Mr. Woodruff, he 
was not in the employ of Lewis Johnson & Company on the 14th 
day of July 1904, the date of the paper; Mr. Woodruff was in the 
office of Lewis Johnson & Company for two or three years prior to 
the fall of 1914; Mr. Woodruff was about there attending to the 
stock brokerage business in the back room of the establishment. 
Mr. Mearns was about there up until about the time of the War; 
I do not think he was there in the Fall of 1914; I do not know* the 
date Mr. Williams left the firm; I heard Mr. Mearns had left the 
firm some time before the failure, (examining the paper L. M. 
Smith No. 1.) The name of Woodruff does not appear anywhere 
on the paper ; I don’t think Mr. Woodruff was about the office of 
Lewis Johnson & Companv in 1904 and 1905 and even later. I 
think he was employed by Post and Flagg at that time, during tho 9 e 
years.” 
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Thereupon T. Percy Myers being called as a witness on behalf 
of the United States, being sworn, testified in substance as follows: 
“I am a lawyer and a member of the local Bar, have been for twenty- 
five years, I know J. William Henry, Benjamin W. Woodruff, Wil¬ 
liam A. Mearns, and am familiar with their signatures. 

Question by Mr. Archer (Producing a paper): “I show you a 
paper which I will ask to be marked “Myers No. 1.” And I ask 
you to state whether it contains your signature.” 

To which the defendant objected, the Court overruled the objec¬ 
tion, to which the defendant then and there excepted, and the ques¬ 
tion was repeated as follows: 

Q. “I show you a paper which I will ask to be marked “Myers 
No. 1' and ask you to state whether it contains your signature.” A. 
“It docs not; that is not my signature.” 

Q. “And you did not sign your name lo that paper?” A. “That 
is not my signature; my name on there is not in my handwriting.” 

Mr. Archer: “Do you know in whose handwriting it is?” 

The \\ it ness: “I do not; I have never seen it to rnv knowledge.” 

* o 


And at 3:15 P. M. court adjourned until April 27th, when it con¬ 
vened at 10 A. M. 


153 Enoch J. Vann being called as a witness on behalf of the 
l nited States, and sworn, and the following transpired: 

Bv Mr. Archer: “What is your full name?” 

. A. “Enoch J. Vann.” 

Mr. Archer: “If your Honor please, the Government withdraws 
this witness, unless counsel desires to ask him something. 



On cross-examination the witness testified in substance as follows: 
“I was here in the Court House yesterday, arriving at about half past 
two and stayed until the Court adjourned; a subpoena (by the Gov¬ 
ernment) had been served on me about ten minutes after two.” 


And thereupon T. Percy Myers was recalled by the United States, 
and testified in substance as follows: 


Question by Mr. Archer: “You stated that you are familiar with 
the handwriting of John William Henrv, William A. Mearns and 
Benjamin W. Woodruff?” 

A. “I did.” 

Mr. Archer (Producing a paper): “1 ask you to examine this 
paper which I ask the stenographer to mark “Myers No. 2” and 
state if vou are familiar with the signature attached thereto?” 

A. “Yes.” 

Q. “Whose signatures are they?” 

To which question the defendant objected for the reason that 
we are not concerned with the relevancy of the signatures of Mr. 

15—3203a 
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Mearns and Mr. \\ illiams, if they be there. The Court overruled 
the objection, to which the defendant then and there excepted. 

A. “The signatures of J. William Henrv, William A. Mearns and 
Benjamin W. Woodruff ” 

Thereupon the United States offered the said paper in evidence, 
to which the defendant objected, the Court overruled the objection, 
to which ruling the defendant then and there objected; the said 
paper was read in evidence to the Jury, as follows: 

154 Agreement of Dissolution of Co-partnership of Lewis John¬ 
son and Company. 

This Agreement made this 13th day of May, in the year one 
thousand nine hundred and fourteen, by and between William A. 
Mearns, of the Uitv of Washington, District of Columbia, party of 
the first part, and J. William Henry and Benjamin Woodruff, of 
the same place, parties of the second part; 

Whereas all of the parties hereto are co-partners trading under the 
linn name and style of Lewis Johnson and Company under and by 
virtue of a certain partnership agreement hearing date on the 
fifteenth dav of January A. 1)., 1913. 

And Whereas it is the desire and purpose of each and every 
of the parties hereto to effect an immediate dissolution of the said 
co-partnership existing as aforesaid, 

/Anw This Agreement Witnesseth, that it is hereby agreed by 
each and all of the parties hereto that the aforesaid co-partnership 
now existing between the parties hereto under the firm name and 
style of I^ewis Johnson and Company shall cease and he finally 
determined on this 13th day of May, A. I)., 1914. 

It is further covenanted and agreed by and between the parties 
hereto that the said William A- Mearns, party of the first part, for 
and in consideration of the sum of one dollar and other valuable 
considerations moving to him from the parties of the second part, 
the receipt whereof is hereby acknowledged before the signing and 
scaling hereof, shall, and the said William A. Mearns does hereby 
grant, assign and transfer unto the said J. William Henry and Ben¬ 
jamin Woodruff, parties of the second part, all of his estate, right, 
title and interest in and to the property and assets, of every descrip¬ 
tion whatsoever, of the said co-partnership of Lewis Johnson and 
Company absolutely, including the seat on the New York Stock 
Kxchange now standing in the name of the said William A. Mearns. 

It is Further Covenanted and agreed by and l>etween the parties 
hereto that the said J. William Henrv and Benjamin Woodruff, 
parties of the second part, shall, and the said J. William Henry and 
Benjamin \Y oodruff do hereby agree to assume, pay and discharge 
crch and every debt, liability and obligation now existing and charge¬ 
able, against the said co-partnership, excepting such debts, liabili¬ 
ties and claims as may have been incurred by the said William A. 
Mearns per-onally and do not appear upon the books and records 
of the said co-partnership at the date hereof, payment of all of 
which last named debts, liabilities and claims said William A. 
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Mourns does hereby agree to assume, pay and discharge; and in 
consideration of and upon the due performance of the stipulations 
upon his part contained herein, the said J. William Henry and 
Benjamin Woodruff do hereby discharge and aquit the said William 
A. Mearns, party of the first part, from any and every indebtedness 
now owing by him to said co-partnership. 

And it is Further Covenanted and agreed by and between the 
parties hereto that the said William A. Mearns, party of the first 
part, shall have the option and privilege of retaining in his own 
name the said seat upon the New York Stock Exchange upon the 
following conditions, and provided nevertheless, that the said Wil¬ 
liam A. Mearns, party of the first part, shall on or before the 4th day 
of June. A. I)., 1914, pay and discharge to Messrs. Post and Flagg, 
of New ^ ork City, the incumbrance and claim of said firm upon 
the seat now standing in the name of the said William A. Mearns 
and shall purchase and cause to be transferred to and in the name 
of Benjamin Woodruff, of the parties of the second part, a seat 
upon the said New York Stock Exchange, the said Benjamin Wood¬ 
ruff to pay Forty thousand dollars of the purchase price of said seat 
and the said W illiam A. Mearns to pay the balance of said 
155 purchase money and to deposit the same in escrow at the 
time of the execution of this agreement, except the amount 
of the qualification and initiation fees. 

And it is Further Covenanted and agreed bv and between the 
parties hereto that in the event of the default on the part of the 
said William A. Mearns to make said deposit in escrow and to 
perform the conditions and provisions of said option on or before 
the said 4th day of June, A. 1). 1914, or upon the further event of 
the failure of the said Benjamin Woodruff to be elected a member 
of said New York Stock Exchange as provided by the Constitution 
an4 By-laws of said New ^ ork Stock Exchange before any transfer 
of a seat to him can be completed and effectual, then in the event 
of such default on the part of said William A. Mearns or the non¬ 
election of said Benjamin Woodruff to membership of the said Now 
York Stock Exchange the seat on the said New York Stock Ex¬ 
change now standing in the name of said William A. Mearns shall 
become the absolute property of the said J. William Tlenrv and 
Beniamin Woodruff, and in the further event that neither tlie sa*d 
llcnr\ or Benjamin Woodruff upon application shall 
be elected to membership of the said New York Stock Exchange 
then ip that event the equity in said seat shall be sold and the pro¬ 
ceeds thereof applied to the payment of debts owing by said co¬ 
partnership at the date of the execution of this agreement. 

Signed and sealed by the parties hereto in triplicate on the 13th 
day of Mav, A. T).. 1914. 

J. WTLTJAM HENRY. IskaU 
BENJAMIN WOODRUFF, (seal 1 
WM. A. MEARNS. f SEAL, j 

Signed, sealed and delivered in triplicate in the presence of 
T. PERCY MYERS. 
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156 Mr. Wright: “Now I move to rule out as irrelevant the 
paper which was introduced in evidence yesterday, and which 
was read in full bv the District Attorney, the number of which was 
“Smith No. 1.” It was the paper which undertook to set out a 
partnership agreement dated in 1904. The admission of this paper 
which has just been received in evidence, of date, 1913, establishes 
that this paper (referring to Smith No. 1) was not a paper of any 
significance or effect after 1913, and that, as I claimed yesterday, 
was irrelevant, and I therefore moved to rule it out, and that the 
Jury be instructed to disregard everything therein contained.” 

Mr. Archer: “1 am inclined to think that the motion is appro¬ 
priate, and I consent to it. and also consent to your Honor instruct¬ 
ing the Jury to disregard everything that has been said about it.” 

The Court: “All right. The paper is stricken out. gentlemen, 
and you will disregard that previous paper which in substance was 
a partnership- agreement.” 

On cross-examination the witness testified in substance as follows: 
“I prepared the paper “Myers No. 2” originally and I have not 
seen it from the day it was prepared until Mr. Archer handed it to 
me; T prepared it for the three members who were to constitute 
that firm.” 


Whereupon Kohert W. Winkrek was recalled and testified on 
further cross-examination in substance: 

157 “If checks were drawn against the account shown on the 
sheet “Winfree No. 6”, the checks represented hv the items 
which I put down on this paper in my handwriting, would pass 
through my hands; 1 cannot tell whether or not any of the checks 
which T saw charged against this account were in different hand¬ 
writing.’' (Whereupon by agreement of counsel, three written signa¬ 
tures of William A. Mearns, and two written signature* of Benjamin 
W. Woodruff* were submitted to the witness, and the witness produced 
from his Bank the so-called signature card, before referred to by 
him in his testimony.) (The witness continuing:) “The hand¬ 
writing of that signature on the signature card is not in the hand¬ 
writing of Mr. Mearns, neither is it in the handwriting of Mr. Wood¬ 
ruff.” 

Whereupon the signature card was offered in evidence by the 
I’nited States, and is as follows: in manuscript. 


“Lewis Johnson Co.” 


158 Whereupon William B. Hums was re-called by the United 
States for cross-examination by the defendant, and upon cross- 
examination, testified in substance as follows: “To the best of my 
recollection the Washington Stock Exchange closed on the 29th 
or 30th of July 1914. and the New York Stock Exchange had closed 
before that. Both Exchanges remained closed until about the first 
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of January 1915. During the lime that the New York and Wash¬ 
ington Stock Exchanges were closed it was not possible for stock 
broken? to sell stock on the stock market on the regular call, and that 
condition of things continued until the Exchanges opened again.” 

On re-direct examination the witness testified in substance as 
follows: “By ‘regular call’ 1 mean that it would not be regarded 
an official sale unless recorded on some Exchange if it was a listed 
security; it would not he regarded as an official sale by any of the 
Exchanges, or the members thereof; that is according to the rules 
of all Exchanges. Private sales made only by the consent of the 
seller are not recorded.” 

Thereupon the United States rested its case. 


\\ hereupon the defendant moved that the Government be re¬ 
quired to elect between the series of counts in the indictment which 
(haige embezzlement, and those which charge the offense of larceny 
after trust, respectively between the first and third counts on the one 
hand or class, and the second and fourth counts on the other hand. 

\\ hereupon the Government elected to proceed upon the first and 
third counts of the indictment. Whereupon the defendant moved 
the Court to instruct the Jury to return their verdict of not guilty 
on the first and on the third counts of the indictment for the reasons: 
first, there is a variance between the charges laid in each of these 
counts and any evidence which has been brought forward bv the 
Go\eminent; second, that the crime charged in each or either of 
these counts is not the crime of emliezzlement; third, that certifi- 
cates of stock are not the subject of embezzlement; fourth 
that the evidence fails to prove the crime alleged in either 
the first or third counts, if any crime be alleged in cither of 
those counts. \Miich motion the Court overruled, to which ruling 
of the Court the defendant then and there excepted. 

And thereupon the defendant moved the Court to instruct the 
Jury to render a verdict of not guilty on the first count on the 
ground that a stock certificate is inherently not a paper which renre- 
sents value; the Court overruled the said motion, to which ruling 
the defendant then and there excepted. Whereupon the defendant 
moved the Court to instruct the Jury to return a verdict of not 
guilty on the third count on the ground that a stock certificate is 
inherently not a paper which represents value; which motion the 

Court overruled, to which ruling the defendant then and there 
excepted. 

Thereupon the defendan.ved the Court to instruct the Jurv to 

return a verdict of not guilty on the first count on the ground that 
\a ue icing averred in the indictment is necessary to be proven 
and that there has been no evidence of value offered; which motion 

excepted * °' ClrU e< ’ lo "' llu ‘ 1 ' rulin 8 ,lle defendant then and there 
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Thereupon the defendant moved the Court to instruct the Jury 
to return a verdict of not guilty on the third count of the indictment 
on the ground that value being averred in the indictment is neces¬ 
sary to be proven, and that there has been no evidence of value 
offered; which motion the Court overruled, to which ruling the 
defendant then and there excepted. 

And thereupon the defendant moved the Court to direct the Jury 
to return a verdict of not guilty on the first count because the crime 
of embezzlement has not been proven, for the reason that the evi¬ 
dence shows that these stock certificates if thev ever came into Mr. 
Henry’s possession, did not come into his possession as the agent 
of either of the Ilelmuses; and second, because the evidence shows 
that if the stock certificates ever came into Henry’s possession at 
all, they came into his possession as the agent of Lewis Johnson <fc 
Company, and not the agent of either of the Helmuses; which 
motion the Court overruled, to which ruling of the Court the defend¬ 
ant then and there excepted. 

It JO And thereupon the defendant moved the Court to direct 

the Jury to return a verdict of not guilty on the third count 
because the crime of embezzlement has not been proven, for the 
reason that the evidence shows that these stock certificates if they 
ever came into Mr. Henry’s possession did not come into his» posses¬ 
sion as the agent of either of the Helmuses; and second, because 
the evidence shows that if the stock certificates ever came into 
Henry’s posession at all, they came into his possession as the agent 
of I^ewis Johnson & Company, and not the agent of either of the 
Helmuses; which motion the Court overruled, to which ruling of 
the Court the defendant then and there excepted. 

Whereupon the defendant moved the Court to instruct the Jury 
to return a verdict of not guilty on the third count, for the reason 
that the evidence fails to prove that the defendant was the agent 
of Mrs. Ilelmus, as charged in that count, which motion the Court 
overruled, to which ruling the defendant then and there excepted. 

Whereupon the defendant moved the Court to instruct the Jury 
to return a verdict of not guilty with resjreet to the first count oil 
the ground that the ownership of the property charged as having 
Ih‘cii embezzled is not proven as laid in the count; which motion 
the Court overruled, to which ruling the defendant then and there 
excepted. And thereupon the defendant moved the Court to in¬ 
struct the Jury to return a verdict of not guilty on the third count 
of the indictment on the ground that the ownership of the property 
charged as having been embezzled is not proven as laid in the count, 
which motion the Court overruled, to which ruling the defendant 
then and there excepted. Whereupon at 3:15 P. M. court ad¬ 
journed until April 30th, when it convened at 10 A. M. 

I hereupon Edmund S. Wolfe having Ireen sworn as a witness 
on behalf of the United States, was readied as a witness on behalf 
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of the defendant, and testified in substance as follows: “I have 
known the defendant J. William Henry for ten years, have seen 
him frequently during that time, and know his general reputation 
in the City of W ashington for honor, honestv and integrity during 
the — of October 1914, his general reputation on the 27th day of 
October 1914 was good, I have never heard any one saw a word 
against him. On that day I knew him well enough to know his 
character as a man upon the points of honor, honesty and 
lbl integrity, as distinguished from what people said about him. 
His character in those respects was good.” 

Dr. Randolph B. Carmichael was called on the behalf of the 
defendant, and being sworn, testified in substance as follows: “I 
have lived in Washington twenty years, I am a specialist on skin 
deseases, I have known the defendant twelve or fifteen years, both 
professionally and socially, I know what his general reputation was 
in the City of Washington on the 27th of October 1914 upon the 
point of honesty, honor and integrity, it was excellent; I know him 
well enough to know his character in those respects at that time, 
it was excellent upon to that day I had never heard a word against 
him iu those regards.” 

/ 

L. Kemp Duvall being duly sworn, on behalf of the defendant, 
testified in substance as follows: “I am in the insurance business! 
have been in the City of Washington twenty-seven years, am the 
manager of the Royal Insurance Company of Liverpool, have known 
the defendant very well for twenty-seven years, both in business 
and social way, 1 have broken bread with him in his house many 
a time, have met him elsewhere socially at various houses in Wash¬ 
ington. I suppose three or four hundred people who know him 
I know what his general reputation on the 27th of October 1914 
was for honesty, honor and integrity, I never in my life heard a 
word against him in either of those regard-.” 

Randall H. Hagner being first duly sworn, on behalf of the 
defendant testified in substance as follows: “I am in the real estate 
business, have resided in Washington all my life, have known the 
defendant, John William Henry ever since I can remember, I 
have done business with him and have known him socially and 
about every way that you can know a man, I used to see him at the 
Club, I have been to his house and he has been to my house, I have 
been off on motor trips with him, have met him at the Metropolitan 
and Chevy Chase Clubs and the Lock Tavern Club, I know what 
his general reputation up to the 27th day of October 1914 for hon¬ 
esty, honor and integrity was; it was as good as any man's 1 knew, 
prior to that I don’t know of anv one in town who had a 
162 better reputation.” 

W. St. Clair Bowen being sworn as a witness on behalf of the 
defendant, testified in substance as follows: “I am a physician, 
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have lived and practiced in Washington twenty-nine years; I have 
known the defendant John William Henry thirty-five years, we 
were school mates for three years and for the last twenty-five years 
I have been his family physician; I have been in very frequent 
contact with him during those years, have met him socially as well 
as professionally, I know what his general reputation was on Octo¬ 
ber 27, 1914 for honesty, honor and integrity, and it was absolutely 
good; I know hundreds of other people who knew him, I have never 
heard a word against him in either of those regards.” 

Dr. Thomas V. Hammond being called as a witness on behalf of 
the defendant, and sworn, testified in substance as follows: “1 am a 
physician, have been for thirty-five years in Washington; I have 
known John William Ilenrv verv well for twenty-five vears: I 
know a good many other people who knew him. 1 know his general 
reputation on the 27th of October 1914 for honesty, honor and 
integrity, he.had a splendid reputation, I never heard a word against 
it; all the club people who knew him, 1 knew, and I knew a lot 
of business people who knew him.” 


John I\ Story, Jr. called as a witness on behalf of the defendant, 
being sworn, testified in substance as follows: “I have lived in 
Washington nearly all my life, my business is real estate, has been 
something over twenty years; I have known the defendant .1. Wil¬ 
liam Henry some fifteen years both in a business and social way, 
I knew his reputation for honesty, honor and integrity on the 27th 
of October 1914, his reputation was conspicuously good; l knew 
him well enough to know his character as a man as distinguished 
from what people said about him; I have had business relations with 
him that have given me an insight into his character, his character 
was extremely high.” 


lt>3 Murray A. Conn called as a witness on Indialf of the de¬ 
fendant, and being sworn, testified in substance as follows: 
“My business is real estate. 1 have lived in Washington about twenty- 
three years. I know the defendant, J. William Henry very well and 
have for about fifteen or sixteen years; 1 have known him in a busi¬ 
ness way and socially; have met him very frequently during those 
years; I knew his reputation on the 27th of October 1914 for hon¬ 
esty, honor and integrity; it was very good, excellent; I knew him 
well enough to know his character as a man upon those points, his 
character was excellent.” 


Join* Sidney Webb l>eing duly sworn as a witness on behalf of 
the defendant, testified in substance as follows: “I am an attorney 
at law; have lived in Washington all of my life; have known the 
defendant ever since he went to college, and for several years met 
him almost daily, 1 know’ his reputation upon the 27th of October 
1914 for honesty, honor and integrity, it was excellent; on that date 
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I knew him well enough to know his character as a man upon those 
points, his character was very high indeed.” 

Henry IT. Flatiier being duly sworn, on behalf of the defendant 
testified in substance as follows: “I have lived in Washington forty- 
six years, I am a broker; I was cashier of the Riggs National Bank 
which was next door to the house of Lewis Johnson & Company; 
I have known the defendant J. William Henry for twenty or twentv- 
live years; I have had business relations with him a good many 
times a week; his general reputation for honesty honor and integrity 
on the ‘27th dav of October 1014 1 never heard discussed; his char¬ 
acter was good.” 

William T. Galliher called as a witness on behalf of the defend¬ 
ant. and being sworn, testified in substance as follows: “I have lived 
in Washington forty-eight years, I am President of the American 
National Bank, prior to that was its \ ice-President; I have known 
the defendant J. William Henry for ten years; three or four years 
prior to 1014 I knew him quite intimately; I knew his reputation for 
honesty, honor and integrity on the 27th of October 1014, it was 
good; 1 never heard a word against him; I knew him well 
lt>4 enough to know his character as a man with respect to hon- 
estv, honor and integrity, so that he had my entire confi¬ 
dence.” 

T. Janney Brown called as a witness on behalf of the defendant, 
being sworn testified in substance as follows: “I am in the insur¬ 
ance business, general agent for the Penn. Mutual Life Insurance 
Company for twenty-seven years in Washington; I have known the 
defendant, John William Henry, fifteen years; during that time 
I saw him every day, several times a day for a term of years; 1 knew 
his general reputation for honesty, honor and integrity on the 27th 
of October 1914; I considered it above reproach; I knew him on that 
day well enough to know his character as a man for honor, honestv 
and integrity, it was of the highest class,” 

John T. Crowley being called as a witness on behalf of the 
defendant, and being sworn, testified in substance as follows: “I 
am a liquor dealer, a Director of the American National Bank; I 
have known the defendant, John William Henrv. Mr. Henry and I 
were on the Board of Directors and Bank Committees together- I 
know his reputation on the 27th of October 1914 for honor, honesty 
and integrity, it was very’ good; I knew him well enough’to know 
his character as a man in those respects, I considered it high-class.” 

William P. Metcalf called as a witness on behalf of the defend¬ 
ant and being sworn, testified in substance as follows: “I am an 
attorney at law; I have known J. William Henry, the defendant, 
in Washington for about thirty years, both in a business way and 
socially; I knew his reputation on the 27th day of October 1914 
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far honor, honesty and integrity, it was the very best ; on that day 
J knew him well enough to know his eharaeter as a man in those 
respects, that eharaeter could not Ik? higher.” 

Walter R. Wilcox called as a witness on behalf of the defendant, 
being duly sworn, testified in substance as follows: “I am in the 
real estate business in Washington, have known John William 
Henry there about twenty years; I know his general reputation for 
honor, honesty and integrity on the 27th of October 1914 
105 it was very good; I knew him on the date well enough to 
know his character as a man in those respects; that character 
wan excel lent.” 

W. Morris Lam mono having been sworn on behalf of the United 

States, was recalled by the defendant and testified in substance as 

follows: “I was in the employ of Lewis Johnson & Company about 

twentv years.” 

• • 

At the request of counsel for the defendant, the witness drew a 
plat showing the arrangement of the floor space of Lewis Johnson 
A: Company, which plat is as follows: and was exhibited to the Jury 
on a black board. 


(Here follows diagram marked page 165.) 


166 (The witness continued:) “When any one came in from 
Pennsylvania Avenue, if he wanted to get to where I stood he 
• would come down the aisle to my window, along the west wall, he 
would have to go through the door in the partition that led to the 
Board Room, and go back towards Pennsylvania Avenue; the coun¬ 
ter at my window was not more than two and a half feet wide, I 
had a barred window of metal, about a foot and a half or two feet 
wide, there was a space of. three or four inches between the counter 
and the bottom of the bars, the screen of bars was on hinges so that 
the window could be opened, so that the bars would swing back; it 
swung in. If I had occasion in dealing with a customer to open 
that barred window; it was no trouble to do it, and I often did it 
when the case required; customers have brought packages to hand 
in there, of money or other things too large to get under the bars, 
then I would open the window and take the package in. The 
Board Room had a black-board with columns, and at the head of 
each column was the name of the stock traded in. They had the 
principal stocks listed on the New York Stock Exchange. The 
Board Room was fifteen or twenty feet long; there was-a telegraph 
instrument on a platform at the north end of the building, that 
instrument was used for receiving and sending messages for our 
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various correspondents; it was used to telegraph orders to New York 
in the stock business; and other places where we needed to telegraph; 
an operator was kept there at that wire; our own operator sent 
messages over the wire from that room. The safe was in the Bank¬ 
ing Department, the walls of Mr. Henry’s private office were solid 
walls, not glass w r alls; a person standing at my window could not 
see in Mr. Henry’s private room; the lobby shown on the front 
of the plat, was an outside lobby of the building not the Bank’s 
Lobby. The securities were kept in a box in the vault, by vault, 
I mean w hat I have indicated as the safe, we have a small safe within 
the vault, cash and currency and various papers, bills receivable and 
things of that sort were kept in that small safe; there was a com¬ 
bination lock to that; at night the security box was kept in the 
American Security & Trust Company vault. During business hours 
the security box was kept on a shelf in our vault; there was one 
key to it; that key was kept on a nail in one of the drawers 
107 in my desk. It was the custom and routine business of Lewi< 
Johnson & Company to borrow money on securities; when 
it became necessary in the business of Lewis Johnson Company 
to borrow money on securities, the securities would be gotten from 
the security box, which 1 have spoken of, and which was kept in 
our vault during the day. We had two colored people connected 
with Lewis Johnson & Company during the month of October 1914, 
tw'o brothers, they were janitors and they did various messenger 
work; they did any errand that came up that they were required 
to do; it was part of the custom of the establishment of Lewis John¬ 
son & Company that if securities were to be sent from one part of 
the establishment to another part, the colored messenger would take 
them. T know* Dr. Chatard, he was a depositor, a customer of 
Lewis Johnson & Company during October 1914, had been a cus¬ 
tomer for a number of years; I know there w r as a check given to 
Dr. Chatard in October 1914, I think the 26th or 27th; I do not 
remember the amount exactly, it was forty-four hundred and some 
dollars; the paper marked “Lammond X-1” is that check; the name 
of the payee is in my haidwriting, the letters under the stamp signa¬ 
ture of Lewis Johnson & Company are in my handwriting; T had 
full authority to sign that name.” 

Whereupon the said check marked “Lammond X-1” was offered 
and read in evidence by the defendant as follows: 

“5302. Washington, 1). C., October 26, 1914. 

“Lew is Johnson & Company, Bankers. 

“Pay to the order of Thomas M. Chatard, $4,477.80. (Forty- 
four hundred and seventy-seven dollars and eighty cents.) 

“LEWIS JOHNSON COMPANY. 
“W. M. LAMMOND.” 

Endorsed upon the back “Thomas M. Chatard.” 
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Upon the face in red ink a stamp, “Lewis Johnson & Company, 
Bankers, October 27, 1914, paid, Washington, D. C.,” And on 
the back in red ink is this stamp, “The Riggs National Bank. Prior 
endorsements guaranteed, October 27, 1914, of Washington, I). C.” 

(The witness continued:) “I do not recall definitely 
108 whether or not any word came to me from one of these 
colored messengers on the 27th of October that Mr. Henry 
wanted some securities out of the box to make a four thousand 
dollar loan on; that was often done; we used the messenger very 
often; securities were often brought in and handed to me by 
persons-for the purpose of being sold; I would place them in the 
security box of the vault. I have known John Helmus for five 
or six years; he was a eustomer of Lewis Johnson & Company; I 
remember him bringing in to the House of Lewis Johnson & Com- * 
pany the certificates which are the subject of this indictment, which 
arc marked “Warburton No. 1, 2, 3 and 4”, and which are now 
before me; when these certificates were brought in and displayed 
by Mr. Helmus, I was at my window, I gave him a receipt for the 
certificates, and we had a conversation as to the sale of them. I 
had the conversation with Mr. Helmus; The papers marked “Ilel- 
mus No. 1/ and “Helmus No. 2” are the receipts which I gave him. 
Mr. Helmus wished to sell the twenty shares of Merganthaler he 
had there, and I told him we had had a sale a very short time prior 
to that at two ten. As I recall the order was put in at that figure, 
to sell the stock. My recollection is he told me to sell at that figure. 

Question by Mr. Wright: “Who else was there at that time—any 
one?” J 

A. “1 think not.” 

Q. “Was Mr. Henry there?” A. “Not that I recall, no sir.” 

Q. “At the time Mr. Helmus brought these certificates and brought 
them to you and you gave him this receipt, did you together with 
Mr. Henry, leave your desk and walk back from vour desk to his 
door (indicating on the plat) and the two of you walk through 
that door and down this aislewav (indicating on plat) and have a 
conversation anywhere with Mr. Helmus?” A. “I do not recall 
it, no. sir.” 

Q. “Have you any facts in mind that enable vou to rememl>cr Mr. 
Helmus, and your interview with him?” A. “Well. I have known 
Mr. Helmus quite a number of years, and he always, to my recollec¬ 
tion, came to me in any stock transaction he had.” 

Q. “Did you ever see him in conference with Mr. Ilenrv 9 ” A 
“Not that I recall.” 

109 Q. “Did you ever introduce him to Mr. Henry?” A. “I 
have no recollection of doing so.” 

Q. “If you had had a talk with him a dav or two More the 
day he brought these stock certificates in and handed them to vou 
and as the result of that talk, introduced him to Mr. Henrv do you 








THE UNITED STATE8 OF AMERICA. 125 

think you would remember it or not?” A. "I think I would, yes, 

sir?” 

Q. “Have you any memory of it?” A. “No, I have not.” 

Q. “About how long had Mr. Helnius been dealing with Lewis 
Johnson & Company before the day he brought these certificates in?” 
A. “I think about five or six years.” 

Q. “And you say that he had always dealt with you?” A. “That 
is my recollection, yes, sir.” 

(The witness continuing, testified in substance.) “The powers of 
attorney given to m y by Mr. Ilelmus, marked “Harper No. 1” and 
“Harper No. 2”, were given me at the time he handed me the 
stock certificates; my recollection is that I placed these stock certifi¬ 
cates with the powers of attorney in the security box, which was 
kept locked while in the vault during the day time, and was kept 
in the vaults of the American Security & Trust Company at night¬ 
time, and when it was taken out of our vault to go into the vault 
of the American Security & Trust Company, it was taken out locked; 
it was usually taken to the American Security & Trust Company 
by our Receiving Teller and one of the colored messengers; our 
Receiving Teller was Edward Waller.” 

Question by Mr. Wright: “Have you or not any recollection of 
delivering these particular certificates to either of the colored mes¬ 
sengers?” 

A. “No, I have not.” 

Q. “Could you say you did deliver them to either of the colored 
messengers?” 

To which the United States objected, the Court sustained the 
objection, to which ruling the defendant then and there 
170 excepted. And counsel for defendant stated that he expected 
to prove, if the witness were permitted to answer, that he 
would answer, “I cannot sav.” 

7 4 / 

Question by Mr. Wright: “Can you say that you did not deliver 
these certificates to one of the colored messengers on October 27. 
1914?” 

To which question the United States objected, the Court sustained 
the objection, to which ruling the defendant then and there excepted. 
Counsel for the defendant stated that if the witness were permitted to 
answer, he would testify, “I cannot say that I did not.” 

The witness continuing: “No, I do not recall that Mr. Henry 
was present with me and Mr. Helmus at the time Mr. Ilelmus 
delivered these certificates to me.” 

On cross-examination the witness testified in substance as follows: 
“On the first day that I came to Washington in reference to this 
trial, Mr. Archer asked me if I had any memory whether Mr. Henry 
was present when Mr. Helmus delivered the securities, and I said 
to him that I had no memory of it. Our office of Lewis Johnson 
^Company was not very busy about the time of October 26th and 
27th, 1914; quite a number of people were in the habit of coming 
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in to see about stock transactions, because the Exchange was closed 
and people were uncertain about the condition of the market; I was 
not otherwise engaged then, than in keeping the stock book, the 
keeping of the stock book and such other duties as I had to perforin 
at my window consumed a considerable portion of my time during 
the day. I have no memory that these certificates got to Mr. Henry's 
hands at all; I have no memory thAt the powers of attorney attached 
to them got to his hands at all. In the ordinary routine of business, 
certificates of stock that were brought in for sale were entered on 
the books of the Company in the account of the person who brought 
them in; that account was on the stock ledger.” 

Question by Mr. Archer: “Do you recall whether or not you 
entered these certificates on the stock book?” 

To which the defendant objected because not proper cross examina¬ 
tion, and not brought out bv the direct examination. The Court 
overruled the objection, to which ruling the defendant then and 
there excepted. 

A. “Yes, 1 did, and 1 would identify the entry if L saw it?” 
171 -(Mr* Wright was permitted to ask a question as follows:) 

Q. “Will you tell us how in the payment of this check for 
$4,470.80, the round figures of $4,470.80 were made up?” A. “The 
records of the tellers show a new check for $4,000 was issued and the 
balance paid in cash.” 

(The cross-examination continued.) “The new check was issued 
to the Higgs National Bank on the District National Bank, $4,000., 
the check marked “Wolfe No. 4” is the check; the check for $4,- 
470.80 came to our bank through the Riggs National Bank, when 
it got there, we issued this new check for $4,000, and paid the 
balance in cash, to whoever produced the Chatard check, “Lam- 
mond No. 1” at our Bank. The entries for the sale of these certifi¬ 
cates appears in the book in my handwriting.” 

On re-direct examination the witness testified in substance as 
follows: “Mr. Woodruff’s desk was in the Board Room, there was 
a platform as indicated on the plat, there were stairs on that plat¬ 
form, the operators desk was in the center of that platform, Mr. 
Woodruff’s desk was on the floor near the west wall; the cross lines 
on the plat indicates the stairs.” 

Samuel D. Caldwell called on behalf of the defendant, and 
being sworn, testified in substance as follows: “My place of business 
is Woodward Building, Washington, D. C.; I have been in business 
in Washington about six years. In my business I negotiate and 
arrange loans for insurance companies; I know the defendant John 
William Henry and have for about three years; I knew the firm of 
Lewis Johnson & Company before October 1914; in the early fall 
of 1914, I was conducting negotiations for a loan in connection with 
the affairs of Lewis Johnson & Company; there was an application 
for a hundred thousand dollars, made by Mr. Henry.” 
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Question by Mr. Wright: “To whom was the application made 
bv Mr. Henry ?” 

' A. “To Caldwell-.” 

Mr. Archer: “I suppose we are entitled to have the relevancy of 
this shown in order to l)e able to frame an objection if one is justified, 
and I have no knowledge of what the proposed relevancy of it is! 
So for the present I do object to it.” 

Mr. Wright: “I would be very glad to state it.” 

172 Mr. Archer: “Well, 1 think it should be stated at the 
Bench.” 

Mr. Wright: “I am quite willing to adopt the suggestion.” 

(The following proceedings occurred at the Bench without the 
hearing of the Jury.) 

Mr. Wright: “I expect to prove that in the early fall of 1914, 
an application was made by a young man named Thompson, who was 
at that time in the employ of Lewis Johnson & Company and very 
desirous of being a member of the firm. He was a young man of 
very considerable means, but the will of an ancestor under which 
he inherited his estate was 90 formulated as that the interest that he 
took in the estate which was disposed of by the will was subject to 
be decreased in case his father had another child before the old gen¬ 
tleman’s death. The application was made by young Mr. Thomp¬ 
son to borrow a hundred thousand dollars for the purpose of buying 
an interest in the partnership of Lewis Johnson & Company w r ith 
that sum of money. The application progressed, and it w’as favor¬ 
ably acted upon by certain insurance companies, up to the point 
that the only negotiation that was still open and unclosed was the 
arranging of the bond by the surety company to guarantee to the 
company which was loaning the $100,000 that Mr. Thompson 
would not have another child. We expect to show that those 
negotiations were carried forward, that the medical representatives 
of the company had examined old Mr. Thompson and had reported 
that he could not have another child; that the arrangements were 
so far progressed that substantially all that remained to be done 
was to actually write the bond; that Mr. Henry was in contact with 
all the details of the negotiations, many of which w^ere in the form 
of letters which he had sent and received, and that the height of 
the negotiations was during the month of October; that they con¬ 
tinued until within three days of the failure, w^hich was on the 
Ifith of November; that at about this time, during the month of 
November, all concerned thought the negotiations would be con¬ 
summated and the $100,000, paid into the cash drawer of Lewis 
Johnson & Company for an interest in the business by young Thomp¬ 
son; that prior to and about the time of October 27th, 1914. and 
after the date of October 27th, 1914, this gentlemen, Mr. Cald¬ 
well, who was conducting the negotiations, advised Mr. Henrv that 
he (Caldwell) was satisfied that the negotiations would be con- 




128 


JOHN WILLIAM HENRY VS. 


summated, would go through, the money would he raised and paid 
into the cash drawer of Lewis Johnson & Company for a partner¬ 
ship interest in that concern.” 

Mr. Archer: “I object to it as constituting no defense to the 
charge of October 27th, that the defendant hypothecated the stock 
certificates that a customer left there for sale, that it has no tendency 
to prove any element in the defense of that charge.” 

Mr. Wright: “It is offered on the theory that the defendant, 
even had he known that the stock belonged to Helmus, if at the time 
of using it to raise a loan such as was raised the defendant intended 
to restore the stock or pay the price of it back, and had 
173 reasonable ground for apprehending and believing that he 
would be able to restore the stock or pay the necessary price 
of it, that it is relevant upon the ground of intent at the time of 
conversion.” 

The Court: “The objection is sustained.” 

Mr. Wright: “And your Honor permits us the exception.” 

The Court: “Yes.” 

Mr. Wright: “Now, in order to formulate the various points on 
this question, we have a series of questions elucidating the details 
which 1 have mentioned, and we have to have the objection go to 
each of these questions and a ruling on each question, and the proffer 
of proof has to appear. Shall I do that, or shall it be regarded that 
every fact which I state here has been put in a separate question 
and objected to and the objection overruled and an exception given?” 

Mr. Archer: “I prefer that it should be regarded as just, stated, 
because otherwise it would be stated liefore the Jury and it would 
be indirectly putting it before the Jury.” 

Mr. Wright: “You mean you prefer it this way?” 

Mr. Archer: “Yes. We will assume that each question is asked, 
objected to, overruled and an exception noted, and that your offer 
of proof has been made as to each question, and objection made and 
overruled and an exception noted.” 

Mr. Wright : “That I have made my proffer?” 

Mr. Archer: “Yes.” 

Mr. Wright: This witness has in his pocket the correspondence 
to which I have referred, letters from the insurance companies and 
from the bond company. I would in the course of my examination 
if permitted, require the witness to produce those papers, and 1 would 
have offered them in evidence, and the witness would further testify 
that concerning each one of these letters Mr. Henry had seen in the 
office of the witness the letter and had read it, that it was brought 
to his attention in one way or another by the witness.” 

Mr. Archer: ‘Tes. And I object for the same reason, and we 
agree that each of the letters may be considered as having been 
separately offered, and objection made, the objection sustained and 
an exception?” 

Mr. Wright: “Yes.” 
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Mr. Archer: “And also that Mr. Henry had seen and read them?” 
Mr. Wright: “Yes.” 

The Court: “All right.” 

Copi/s of the said letters are as follows: 

^ June 15, 1914. 

Mr. Charles B. Jennings, C/o Hutchinson, Rivinus & Co., 425 Wal¬ 
nut St., Philadelphia, Pa. 

My Dear Mr. Jennings: In accordance with our conversation last 
Friday, I will endeavor to set forth what I want in regard to insur¬ 
ance against issue, and the surrounding conditions. 

Mr. John W. Thompson died July 11, 1901, testate. The surviv¬ 
ing divisees and legatees were as follows:—Ross Thompson a son, 
Mary Ida Thompson a daughter, John W. Thompson II a grand 
son, Ross DeBruler Thompson a grandson. 

John W. Thompson II and Ross D. Thompson are the children 
of Ross Thompson, and were alive at the time the father of Ross 
Thompson, John W. Thompson Sr. died. The will of John W. 
Thompson Sr. stipulated that his estate should be left in trust to 
Ross Thompson and to be divided up upon the youngest child of 
Ross Thompson becoming of age. Three years after the death of 
John W. Thompson Sr., a third son was born to Ross Thompson and 
was named Donald D. Thompson and is now living. The question 
involved is, whether the estate should be divided up when Ross D. 
Thompson 19 *4 years old becomes of age or whether the estate 
should be divided up when Donald D. Thompson who is 10 1 /> years 
old and who was born subsequent to the death of the testator, John 
W. Thompson, Sr. 

On May 29, 1913, John W. Thompson son of Ross Thompson 
filed a petition in the original equity cause of Ross Thompson vs. 
American Security and Trust Company et al. wherein the decree of 
December 30th, 1901, was passed, and by proper proceedings made 
the third son of Ross Thompson. Donald Drehr Thompson, a party 
defendant thereto, and among other things prayed that the Will of 
John W. Thompson be construed as to the right of the said Donald 
Drehr Thompson to participate in the distribution of said estate as a 
child of the said Ross Thompson. Upon the hearing of the case the 
point was decided by the Court adversely to the. said Donald Drehr 
Thompson as will appear by the final decree passed therein December 
26th, 1913, from which decree the said Donald Drehr Thompson and 
the American Security and Trust Company, as trustees, have ap¬ 
pealed to the Court of Appeals of the District of Columbia, where the 
appeal is now pending. 

The sole question involved in the appeal is whether the devise 
and bequest to the children of Ross Thompson is such as will open 
to admit after born children. Children born after the death of the 
testator. The Court held that the interest of the children of Ross 
Thompson vested absolutely in John W. Thompson and Ross 
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DeBruler Thompson as the only children of Ross Thompson living 
at the date of the death of the testator. The estate of the children 
is a vested one and not a contingent remainder as there is no par¬ 
ticular estate carved out. Having become vested absolutely 
175 upon the death of the testator is not an executory devise but 
only the right of possession is postponed until the younger of 
the two children attains the age of twenty-one years. 

If the Court of Appeals decides next October that Donald Drehr 
Thompson the lO 1 /** year old boy has a right to participate in this 
estate, the division will be thirds and each share will amount to 
$400,000. If the Court does not decide in favor of this Donald, 
then John W. II and Ross D. Thompson will each get $600,000. 

Assuming that the Court of Appeals reverses the lower court and 
gives Donald the right to participation, this contingency arises at 
once. If Ross Thompson Sr., who is alive and whose wife is alive, 
should have another child then the portion of each of the four 
children would be $300,000 each and the estate would not be divided 
up until twenty-one years from the time of the birth of the fourth 
child. Should Ross Thompson Sr., have three more children, mak¬ 
ing six in all to participate in the total amount of $1,200,000, each 
child would therefore get $200,000 and so on. 

We desire to loan Mr. John W. Thompson II, $100,000 on his 
interest in this estate. Naturally we want the loan to run as short 
a time as possible and if the Court of Appeals sustains the lower 
court’s decision in this case, the loan will only run two years. If the 
Court of Appeals reverses this decision, the loan will run years, 
and then if Ross r I hompson should have another child, there would 
be a possibility of the loan running 21 years and so on. The 
possibility of the reduction of each child's share by the birth of more 
children does not concern us nearly so much as the extension of 
the time of the loan by the birth of more children. However, we 
must cover the contingency of there being more children born to 
Ross Thompson in order that we can make a water-tight proposition. 

Now, what we want from you is the rate that your people will 
charge for insuring first against the birth of any children to Ross 
Thompson; second, the birth of one child to Ross Thompson; third, 
against the birth of two children to Ross Thompson; fourth, against 
the birth of three children, and fifth against the birth of four chil¬ 
dren to Ross Thompson. 

As the health certificates which we enclose herewith show that 
Mr. Ross Thompson is in very bad physical condition having been 
paralyzed twice since the first of this year, we feel that it is a very 
good risk for your people and only consider the taking of insurance 
against this contingency because it is necessary that we should not 
have to explain to every purchaser of everv one of the $1,000 bonds 
of the $100,000 loan. 

We will supply you with the names of the trustees of the bonds 
within the next few days. In the meantime, would appreciate it 
very much if you would send this matter off in the mail today and 
advise your people to cable you the instant they attain the rate 
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givipg von the power to temporarily cover the risk until the policy 
comes over. 

Thanking you for your courtesy to me last Friday. I beg to remain, 
Respectfully yours, 

(Signed) KNOX & CALDWELL. 

C. F.F. 


170 . • July 17, m4. 

The Yorkshire Insurance Co., London, England. 


Gentlemen: We want a policy to protect us against loss in the 
event one or more children being born to Ross Thompson in case 
the court of Appeals reverse the present decision which decrees that 
only John W. Thompson, oldest son, and Ross DcBruler second 
son of Ross Thompson, shall participate under the terms of J. W. 
Thompson, deceased. And, that Donald Thompson who was born 
after J. W. Thompson’s death does not participate at all. 

Should three more children be horn to Ross Thompson, and the 


Court of Appeals reverse decision 


of Supreme Court of District of 


Columbia, the interest of each child would he at least $200,000 


which is more than enough to pay off the proposed loan of the child 
John W. Thompson. 

So, that more than four children would have to be born, before 
there really would be any chance of your company being called upon 
to put up any money, from this cause. Rut if one child was born 
and the Court of Appeals next fall term would reverse the Supreme 
Court, the time of distribution of the estate and hence time of loan 
being paid off would be twenty-one years instead of eleven years, 
the third child, Donald, now being 10 years old; and the will speci¬ 
fying that estate shall be distributed when the youngest child be¬ 
comes of age. 


We want the loan to run 11 years with privilege.of course, for 
borrower to pay off same at any semi-annual interest period before 
that time. So, that is another child be born to Ross Thompson and 
the decision of Supreme Court be reversed, thereby letting in after 
born children, we desire your company, in event loan is not paid 
off end of eleven years bv reason of another after born child being 
born, to pay off loan. 

However it will be so arranged and written in your contract, that 
you shall then become the holder of the obligation of the borrower, 
so that vou could re-imburse yourselves when estate is distributed 


for amount paid our under your contract with any unpaid interest 
at (>% due vou for the loss of the use of vour moneys. 

Therefore, in short, we want your # company to pay the lender the 
amount of the indemnity at the end of eleven years, in the event 
of the lendor being prevented collecting the amount of his loan 
through the delay beyond the eleven year period, by reason of Ross 
Thompson having born to him during time of contract one or more 
children. 
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In conclusion, would sav that your company has everything iq its 
favor both from physical aspect of Ross Thompson and the legal status 
of the court proceedings and decisions interpreting the will. Should 
the court of Appeals, (and the opinions of prominent counsel all 
conclusively agree that there is no chance of a reverse) sustain the 
Supreme Court’s decision in this case, then the premium you receive 
for writing this ris k, is a gift. 

A ery truly yours, 

(Signed) KNOX & CALDWELL. 

C. F.F. 

177 Hutchinson, Revinus & Co., 

Insurance Brokers—Average Adjusters. 

Philadelphia, June 18, 1914. 

Messrs. Knok & Caldwell, 327 Woodward Building, Washington, D. C. 

Dear Sirs: We are in receipt of your favor of the 17th inst., 
enclosing statement of the family physician in connection with the 
Thompson matter. We are sending this to London by to-night’s 
mail and will communicate with Mr. Howard Cooper Johnson as 
soon as we receive a reply from London. 

Yours very trulv, 

(Signed) * HUTCHINSON, RIVINUS & CO. 

C.B.J. L. 

178 Dr. Joseph Milton Heller. 

Washington, D. C. July 3, 1914. 

Messrs. Knox & Caldwell, Woodward Bldg. Washington, D. C. 

Gentlemen: In compliance with your request I have examined 
the case of Mr. Ross Thompson of Washington, D. C.. and lespeet- 
fully report my finding as follows: 

Mr. Thompson is afflicted with a right side hemiplegia, complete, 
superinduced by Korsakoff’s phvehosis or polyneuritis psychosis. 
He is confined to his bed and cannot move himself or get out of bed 
without being lifted. During the six months that he has been 
paralyzed their has been very slight improvement and at the present 
time there is partial contracture of the right hand and fingers and 
complete contracture of the right foot, very marked. 

He cannot stand or bear even part of his weight on the left leg 
or unaffected side, due to weakness and loss of strength. 

For many months he has been mentally deranged with hallucina¬ 
tory dementia but this condition has shown gradual improvement. 

In my opinion and that of Dr. Hawxhurst, his attending phy¬ 
sician, the prognosis is most tnfavorable, very bad, and it is not 
thought that he can possibly make any progress from his present 
helpless condition. 

Very respectfully, 

(Signed) , . JOSEPH MILTON HELLER, 
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179 Law Offices of Johnson & Gilkyson. 

Philadelphia, 7/13/’14. 

Dean Caldwell, Esq., Washington, D. C. 

Dear Dean : Mr. Lippincott of Biorens phoned just now that 
he would take $100,000 J. W. Thompson Jr., bonds at 94 and re¬ 
quested us to draw the papers and have things closed up by Satur¬ 
day, the acceptance to l>e subject to approval of H. B. Gill, Esq., 
their counsel. Please at once advise Mr. Thompson & Johnson & 
Co. of the tentative acceptance and at once find out Lloyd’s decision, 
get Mr. Thompson examined and let me have name of Co. Amt. & 
no. policy kind of policy & date. 

Is Mr. Thompson married if so wire me first thing tomorrow 
morning the full name of his wife. 

Wire me no. & details of policies in Phoenix & in Equitable with 
names of insured, dates of issue & etc. 

Yours truly, 

(Signed) ' H. C. JOHNSON. 


180 Hutchinson, Rivinus & Co. 

Insurance Brokers—Average Adjusters. 

Philadelphia, Aug. 17, 1914. 

Messrs. Knox & Caldwell, 327 Woodward Building, Washington, 
D. C. 

Issue Risk Account John W. Thompson. 

Gentlemen : We have now heard from London in regard to 
this account and with the completion of some further statements 
required believe we are now ready to proceed with the execution of 
the insurance contract. 

The Yorkshire Company have requested that the proposal form, 
executed by Mr. John W. Thompson and forwarded to Ix>ndon 
which is herewith returned, be signed by the Logan Trust Company. 
We trust you will be able to readily secure this. 

The Company also request the following papers— 

A copy of the mortgage or bond given by the borrower; 

Statement of funds held in trust, to satisfy Underwriters that the 
value is as stated, viz., $1,200,000; 

Certificates of birth of all the parties; 

Marriage certificate of Mr. Ross Thompson and his wdfe. 

Please secure and forward to us these papers so that we can for¬ 
ward them to London with your instructions to have the contract 
arranged to be made binding on date to be given by you. The 
Company asks for this information to summarize the risk which 
they understand is to be covered as follows— 
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To indemnify the Logan Trust Company of Philadelphia against 
loss to the extent of £*20,000 should further children legitimate 
according to the law of the State of —, U. S. A., be horn to Mr. 
Loss Thompson (aged 54 on the 13th of February last) and attain 
the age of 21. 

Their understanding is that the Logan Trust Company is lending 
to Mr. John IV. Thompson the sum of $100,000 on security 

181 of a first charge upon his share under the will of the late Mr. 
John W. Thompson, who died on the 11th of July, 1001; 

That the value of the fund to he divided between Mr. Ross 
Thompson’s three sons, John, Ross and Donald (the last named 
only participating should the Court of Appeal reverse the decision 
of the Lower Court) is $1,200,000; 

That if the Court of Appeal reverses the decision and another 
child or further children he horn, no claim is to be paid until the 
present youngest child attains the age of 21. he having l>een horn 
on the 1st of January, 1004; 

That the securities held by the Ix>gan Trust Company, would on 
payment of such claim he transferred to the Underwriters (or their 
nominee) with all rights attaching thereto. 

Will you please look over this carefully and advise as to whether 
there are any corrections necessary in presenting this matter to the 
Underwriters. 

Yours very trulv, 

(Signed) * HUTCHINSON, R1VINUS & CO. 

J. L. M./V. 

P. S.—If there is anything which you would like to discuss.with 
us promptly, we would suggest your calling us in the morning, 
asking for our Mr. Morse. 

182 International Fidelity Insurance Company. 

July 15, 1914. 

•’ Suggestions as to Bond. 

We have a client who is obtaining a loan for $100,000, with his 
entire interest in an estate the value of which is over $500,000. The 
loan is to run from 2 years to 11 years, at which former time he may 
come into his interest and the loan paid off, and at which latter time 
he is certain to come into his interest and pay off loan. Our client 
uses ihe borrowed money to purchase an interest in an old private 
hanking house in Washington, 1>. C. At present, there are two mem- 
l>ers of this banking house and our client will make the third and 
junior member. The two senior members are hacking this loan and 
interest, and will be liable for both in event of failure. 

In order to guarantee the annual interest of $0,000 and the life 
insurance premium of $2,000 and other annual expenses, say $1,000, 
making $9,000 in all, we desire to have our client turn over to us an 
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income he now receives from the trustees which is one of the best 
trust companies in the City of Washington, which income is $1,000 
payable on the first day of every month. 

\\ e cannot compel the Trust Company to pay us this income di¬ 
rectly as the will specifically instructs said trustees to pay any moneys 
under the trust, direct to .our client. While we have every con¬ 
fidence in our client endorsing the trustee’s checks over to us, it is 
not our money that is being loaned and we must make it a water 
tight proposition. 

Hence, we desire you to bond our client under a fidelity bond in 
amount of $99,000, said sum being the interest due for the full 
eleven years or life of loan. To protect-your risk under this fidelity 
bond, we will arrange an indemnifying bond, from the two senior 
member of the banking firm guarantying that our client or the 
prospective junior member of the firm will endorse over the checks 
as he receives them from the Trust Company. 

It may be well to add, that should your companv be called upon 
to fulfill their contract and pay over the $99,000,‘end of the first 
year, this money would be deposited in hands of the trustees of the 
loan and 3% paid you on same less the annual deduction of $9,000; 
and, of course, if the loan be lifted before end of the eleven years or 
should the junior member of firm commence to turn over the $1,- 
000 monthly again, vour balance would be returned to you and if 
you were unsuccessful in obtaining from your fidelity risk or from 
, enmity rislc, any moneys lost to your companv in fulfilling 

their contract, then we would deduct that amount from the estate 
together with interest, when said estate came into our hands at end 
of eleven years or sooner, and turn over to vou the amount of your 
loss. 

In conclusion would say, that we would want this bond to be re¬ 
duced each year by $9,000. and premium accordingly. 

183 Give us a quick answer, as we will have to proceed on other 
lines if we cannot get this bond at once. 

The following facts have also occurred to us. As we will have 
on deposit the sum of $12,000 in the shape of a cash surrender 
value of $100,000 life insurance policy four years old which policy 
is on the lives of the senior members of the firm, and which is as¬ 
signed to us so that in case of death, the loan would be paid off at 
once. Also, in case of default of interest, we could use the $12 000 
cash surrender value which would always keep us a year ahead and 
your company would have a year to start operations against the 
people you bond in this ease, and thereby giving you a chance to 
collect before you would have to pay us. • 

Tn addition to the $100,000 insurance policy just mentioned the 
prospective junior member of the banking firm, who is our client, 
will have a $100,000 life insurance policy on his own life, so that 
in event his death, the loan would be paid off at once and all lia¬ 
bility ended. 
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184 International Fidelity Insurance Company. 

Fidelity and Surety Bonds. 

George T. Parker Co., District Agents. 

August 18th, 1914. 

Mr. Dean Caldwell, C/o Knox & Caldewll, Woodward Building, 
Washington, I). C. 

Re: J. W. Thompson Bond. 

Dear Mr. Caldwell: In reference to the issuance of a surety 
bond in the sum of Ninety-thousand dollars in the alx>ve matter, 
will say, that I have taken this matter up with our counsel and the 
bond can be written upon the following conditions: 

Application of Mr. J. W. Thompson. 

Indemnity of Lewis Johnson & Co. 

“ individual members of the firm of Lewis Johnson 

& Co. 

The deposit In escrow of $25,000 of marketable stocks or bonds 
under a special agreement. 

An agreement to be signed by J. W. Thompson, agreeing to 
deposit liis share of the income from the Thompson estate monthly 
to cover the fixed charges under the agreement. 

Our counsel prefers to have the form of bond drawn by the counsel 
of the bank or bankers making the loan to Mr. Thompson. 

I enclose latest sworn financial statement of the company and in 
this connection will say that the bond will be underwritten in two 
other surety companies, and the expense* in connection with securing 
this re-insurance as well as counsel fees must be met by the above 
applicant. 

The rate on the bond will be 1% per annum. If premium is paid 
in advance a 10% reduction can be made. 

Yours very truly, 

(Signed) ‘ * GEO. T. PARKER. 

G. T. P. E. C. T. 

185 Law Offices Gill and Linn. 

Philadelphia, Pa., August 22, 1914. 

Messrs. Knox & Caldwell. 327 Woodword Building, Washington D. C. 

Gentlemen: Referring to Mr. Caldwell’s call on Thursday Au¬ 
gust 20th, I beg to advise that Mr. Gill, who is familiar with the 
matter of the Issue Risk Account of John W. Thompson, is in 
Maine and is not expected to return until the first of the month. 
We were therefore unable to give your Mr. Caldwell the information 
desired. 





THE UNITED STATES OP AMERICA. 137 

We hope that the absence of Mr, Gill will not unduly delay the 
matter. J J 

Yours very truly, 

(Signed) G. H. STEIN, 

For Oill n Linn. 

Hutchinson, Rivinus & Co. 

Insurance Brokers—Average Adjusters. 

Philadelphia, Aug. 25, 1914. 

Messrs Knox & Caldwell, 327 Woodward B’ld’g, Washington. D. C. 

Tssue Risk—Account John W. Thompson. 

Gentlemen: We have learned from London of the basis on 
which the Thompson Insurance Contract can be arranged, and there¬ 
fore have to advise you that we can secure attachment of the insur¬ 
ance, with the understanding that the papers supplied are satis¬ 
factory, on the basis of cost of this insurance being a single fixed 
charge of $8,000. & 6 

The Company absolutely declined to consider the business at the 
rate originally intimated by our foreign correspondents, and we 
hope that you will agree that the basis which we have been able to 
obtain is a satisfactory one. 

Yours verv truly, 

(Signed) * ‘ HUTCHINSON, RIVINUS & CO 

J. L. M./V. 


187 International Fidelity Insurance Company. 

Fidelity and Surety Bonds. 

George T. Parker Co.. District Agents. 

August 28 tii, 1914 . 

Mr. Dean Caldwell, C/o Knox & Caldwell, Woodward Building 
Washington, D. C. h 

Dear Mr. Caldwell: I have just returned from New York and 
while there took the Thompson matter up. 

T am ready to go ahead as soon as you can furnish me with the 
following:— 

Application of Mr. Thompson. 

Financial statement of Louis Johnson & Co. 

Financial statement of Mr. Henry and the other partner. 

Yours very trulv, 

(Signed) * ‘ GEO. T. PARKER, 

G.T.P.E.T.B. District Agent. 

18—3203 
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188 Hutchinson, Rivinus & Co. 

Insurance Brokers—Average Adjusters. 

Philadelphia, Aug. 26, 1914. 

Messrs. Knox & Caldwell, #327 Woodward Bldg., Washington, D. C. 

Thompson Issue Risk. 

Gentlemen : 

We beg to acknowledge receipt of yours of the 25th inst. and are 
glad to have the additional information sent. 

The inquiry in the last paragraph of our letter of the 21st 
inst. was the same point as mentioned in our letter of Aug. 17th: 
“That the securities held by the Logan Trust Company, would on 
payment of such claim be transferred to the Underwriters, or their 
nominee, with all rights attaching thereto.” 

We have received from the Lewis Johnson Company the marriage 
certificate desired by the Underwriters, and have also heard from the 
firm of Johnson and Gilkyson, who advise that they are having the 
Logan Trust Company attach a statement to the proposal form, 
and that they will send a statement of the Trust Funds, together 
with outline of the proposed general conditions of the mortgage 
or bond. 

As soon as this data is received it will be forwarded immediately 
to London. 

Referring to the first paragraph of your letter in regard to the 
revision of the wording, as suggetsed in our letter of August 21st, 
we have asked London as to whether this will be acceptable and will 
advise you as soon as we hear as to whether this is the case, and if 
it affects the premium basis. 

Yours verv truly, 

(Signed) * HUTCHINSON, RIVINUS & CO. 

J. L. M-D. 

189 Hutchinson, Rivinus & Co. 

Insurance Brokers—Average Adjusters. 

Philadelphia, September, 18th, 1914. 

Messrs. Knox & Caldwell, #327 Woodward Building, Washington, 
II. 6.. 

Thompson Issue Risk. 

Gentlemen : 

With further reference to our letter of the 26th ulto. we are 
pleased to advise that we are in receipt of a letter from our Foreign 
correspondents telling us that Underwriters have agreed to accept 
the amended wording, in accordance with your suggestion, viz: 
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“and be living at the majority of the present youngest child” 
instead of “and attain the age of 21.” 

We have not heard from you for some time regarding this matter 
and we would appreciate your advising us what progress you are 
making with same. We rather fear that the closing of the New 
7 ork Stock Exchange might put a “crimp” in one’- aspirations to 
join a stock brokerage concern. 

With kind regards, we beg to remain, 

Yours very truly, 

(Signed) HUTCHINSON, RIVINUS & CO. 

C. B. J/V. 


190 International Fidelity Insurance Company. 

Fidelity and Surety Bonds. 

George T. Parker.Co., District Agents. 


September 23rd, 1014. 

Mr. Dean Caldwell, Woodward Building, Washington, D. C. 

Dear Sir: 

When you are read- to do business on the Thompson matter send 
for me. 

Yours very truly, 

(Signed) GEO. T. PARKER. 

G. T. P—E. C. T. 

191 The trial of the case was resumed in the hearing of the 
jury, as follows; 

Lkwellyn I). Washington (Colored) being called as a witness 
on behalf of the defendant, and being duly sworn, testified in sub¬ 
stance as follows: “I worked at the establishment of Lewis Johnson 
& .Company for twenty-two years, as janitor and bank porter, 
within several years before they suspended business, I was bank 
porter, and that includes being a bank messenger of course. I 
know Mr. Henry, Mr. Lammond, Mr. Woodruff. I had to come 
there about seven o’clock and do my regular work before the Bank 
opened, and I quit in the evening after I got through my work. I 
did much work going back and forth between Lewis Johnson & 
Company and other banks in the City, carrying stock for them, and 
bonds, and also up to the Treasury Department, handling money; 
a white gentleman named Waller was also a bank runner until a 
year or two before they suspended business, when he got to be 
Receiving Teller, and I after that was the messenger. I remember 
one occasion when a gentlemen named Wolfe was in Mr. Henry’s 
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private office, Mr. Wolfe was Cashier of a National Bank; I went 
into Mr. Henry’s private office that day while Mr. Wolfe was there, 
I gave Mr. Henry some bonds or Stock, I disremember which one, 
but I think they were bonds; I got those papers which I gave him 
from Mr. Morris Lammond; when Morris Lammond gave them to 
me, he was coming out of the stock room, and met me half way on 
the steps; when I say stock room, I mean back of the Banking 
Room; he handed me these bonds and told me to give them to 
Mr. Henry. (The witness was handed the Merganthaler certificates 
introduced in evidence.) These are not bonds; these are stocks; I 
know it was a package and I handed them to Mr. Henry; as soon 
as Mr. Lammond gave them to me I went to Mr. Henry's office. 
Mr. Wolfe was there when I went in, Mr. Wolfe of the District 
National Bank, by going — and forward doing little transactions 
through the bank for Mr. Henry is all l know about Mr. Wolf; 
when 1 got into Mr. Henry’s office, 1 gave the bundle to Mr. Henry 
and he handed it to Mr. Wolfe.” 

On cross-examination the witness testified in substance as follows: 

“I saw him hand it to Mr. Wolfe as I was going out; he did not 
open it while I was there.” 

Question bv Mr. Archer: “Ilow did you know they were bonds 
instead of stocks-” A. “That is one question 1 couldn not 
11)2 answer you, sir, 1 must be fair.” 

(Indicating the Merganthaler certificates) “You knew 
these are not bonds?” “No, sir. they are not bonds.” 

Q. “You know these are stocks.” A. “Yes, sir.” 

The witness continuing: “When I met Mr. Morris Lammond, lie 
met me half way down the steps; he was coming down the steps 
which lead to the toilet, and called me and 1 responded to his call, 
and he handed me some papers and told me who to give the papers 
to. I disremember the date. I often times carried papers from 
one part of the office to another at the request of Mr. Lammond, 
and the others.*' 

On re-direct examination the witness testified in substance as fol¬ 
lows: “Mr. Lammond called me and told me to hand this stock or 
bonds to Mr. Iienrv; when I heard him I was down in the subwav, 
down by the mail desk where they put the mail; the toilet is right 
back of the mail desk, you go down stairs to go to the toilet.” 

Thereupon the defendant offered in evidence and read to the Court 
and Jury, papers marked “Ilelmus No. fi”. “Helmus No. 4.” “Hel- 
mus No. 3”, “Helmus No. 5” and “Helmus No. 7”, which are re¬ 
spectively as follows: 
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193 Helm us No. 6. 

November 17, 1914. 

Mr. F. J. Warburton, Secretary and Treasurer, Mergenthaler Lino¬ 
type Co. Tribune Bldg. New York City. 

Dear Sir: 

Relative to my ’phone message of yesterday further state that 
1 have written to the Receiver for Lewis Johnson Company, Mr. 
W. Morris Lammond, that I have withdrawn my order for the 
sale of Mergenthaler which I left with the above named Company 
on the 26th of October. I will appreciate very much in your 
advising me by return mail that the 18 shares of Mergenthaler 
are still standing in the name of my mother, Mary E. Helmus, 
and two shares in my name, John Helmus. 

Until the Receivers make their statement it will be impossible 
for me to learn what disposition has been made by the Lewis 
Johnson Company of the certificates which I left with them. 

This is to notify you that under no circumstances are the certifi¬ 
cates to be transferred. There was a power of attorney left by 
Mrs. Helmus, which was signed in blank, authorizing the sale of 
-he stock. This power of attorney 1 desire to have revoked. 

Very truly vours, 

(Signed) JOHN HELMUS. 


194 Helmus No. 4. 

November 1?, 1914. 

The Metropolitan Trust Co., New York City. 

Gentlemen : 

On October 26, 1914, 1 deposited with Lewis Johnson & Co., 
Bankers, of Washington, 1). C., 18 shares of Mergenthaler stock 
certificates numbers 32614-1/5 and 32642 standing in the name 
of my mother, Mary E. Helmus, and two shares of Mergenthaler 
stock, certificates No. 30857, standing in my name, John Helmus, 
• to be sold. This Company has gone into the hands of a Receiver, 
and I have therefore given the receiver notice that under no cir- 
sumstances do I want the stock sold or transferred. 

I cannot get any satisfaction from the Bankers as to the status 
of the securities which I left with them. I have their receipt, and 
until some legal action is taken it will be impossible for me to tell 
what disposition has been made of the securities in question. As 
you are registrars of the above named Mergenthaler Company I 
am writing you as above. 

Yours very truly, 

(Signed) JOHN HELMUS. 
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195 Helm us No. 3. 

Room 495 House Office Bldg. 


November 19, 1914. 

Mr. F. J. Warburton, Secretary and Treasurer, Mergenthaler Lino¬ 
type Co. Tribune Bldg. New York City. 

Dear Sir: 

I have your letter of yesterday and note what you say that 
eighteen shares of Mergenthaler Linotype Company stock stand in 
the name of my Mother, Mary E. Helmus, and that two shares are 
standing in my name, John Helmus. 

1 am enclosing you herewith copy of letter that my Attorney 
has filed with the various Banks of the City. I have every reason 
to believe that one of the Banks, the District National Bank, has 
the securities which were hypothecated by one of the members of 
the Lewis Johnson firm, which firm is now in the hands of the 
Receivers. 1 am making every attempt to secure the return of the 
securities either from the Bank, or the members of the Lewis Johnson 
firm else I shall commence criminal proceedings. 

Very truly yours, 

(Signed) JOHN HELMUS. 


190 Helmus No. 5. 

Room 495 House Office Bldg. 

November 18, 1914. 

Mr. F. J. Warburton, Secretary and Treasurer, Mergenthaler Lino¬ 
type Co. Tribune Bldg. New York City. 

Dear Sir: 

1 will appreciate very much indeed your advising me by return 
mail that certificates numbers 32614-1/5 and 32024, representing 
18 shares of Mergenthaler stock are still standing in the name of my 
Mother, Mary E. Helmus, and that certificate No. 30857 represent¬ 
ing two shares are still standing in my name. I fear that owing to 
blank power of attorney signed by Mother authorizing the sale 
of the securities that the certificates may have been hypothecated 
by either Mr. Henry, or Mr. Woodruff, the two members of the 
Lewis Johnson firm, and that the financial institution or party 
holding the securities may endeavor to realize on them, or that 
eventually the securities may get into the hands of some innocent 
third purchaser, without the money for the sale being turned over 
to me, who will demand the transfer of the securities on the books 
of your company. In such an event I will appreciate very much 
your wiring me at once, Room 495 House Office Building. 
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I ntil the Receivers for the Lewis Johnson Company have made 
their report it seems almost impossible for me to learn whether the 
certificates are intact or not. 

Appreciating an answer from you by return mail, believe me, 
Sincerely yours, 

(Signed) JOHN HELMUS. 

197 Helmus No. 7. 

November 16, 1914. 

Mr. F. J. Warburton, Secretary and Treasurer, Mergenthaler Lino¬ 
type Co., Tribune Bldg., New York City. 

Dear Sir: 

As per phone message from Washington this morning state that 
T deposited with Lewis Johnson & Co., Bankers 18 shares of Mergen¬ 
thaler Stock certificates numbers 32614/15 and 32624 standing in 
the name of my Mother Mary E. Helmus, and two shares of 
Mergenthaler certificate 30857, standing in my name, John Helmus, 
to he sold. This company has gone into the hands of a receiver 
and under no circumstances do I want the stock sold or transferred. 

1 can not get any satisfaction from the Bankers as to the status 
of the securities which I left with them. I have their receipt, and 
until some legal action is taken it will be impossible for me to tell 
what disposition has been made of the the securities in question, 

Very truly yours, 

(Signed) JOHN HELMUS. 

19S Whereupon Edmund S. Wolfe was recalled by the defend¬ 
ant and testified in substance as follows: 

By Mr. Wright: “Did you observe Mr. Washington, who was 
just now a witness?” 

(The witness Washington stood up in the Court Room.) 

Q. “Have you ever seen him before?” A. “Yes, sir. He was 
the messenger of Lewis Johnson & Company that I referred to in 
my testimony.” 

4 

The witness continuing: “That is the man who brought in the 
Helmus stock certificate when I was in Mr. Henry's private office.” 

On cross-examination the witness testified in substance as follows: 
“I have seen Washington quite often, he came almost constantly to 
the Bank on behalf of Mr. Henry and Lewis Johnson & Company.” 

Francis B. Henry called as a witness for the defendant, being 
sworn, testified in substance as follows: “I am the wife of John 
William Henry the defendant; when the firm of Lewis Johnson & 
Company suspended business in 1914, we were living at 2137 R 
Street in Washington and had been for ten or eleven years. At the 
time of the suspension of business of Lewis Johnson & Company, the 
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members of mv domestic circle composed my daughter, Mr. Henry 
and myself; I recall the occasion of that suspension; I can be 
definite and certain that I was home every night for two or three 
months; there was not a single exception after the suspension of 
business; I was positively at home every night during that term. 
I always answered the telephone after luncheon, and in the evening; 
I tried to be at home at that time, as Mr. Henry was there at that 
time, and I was there to see if I could be of any service. I do not 
think so far as I can remember, that Mr. Henry ever answered the 
telephone upon any evening that I answered the telephone. I sav 
that because if any one answered the phone, they told me who it 
was and if it was anybody that asked for Mr. Ilenrv, I always went 
and said that he could not speak to them. Nobody named Helmus 
ever got me on the telephone; I never heard the name ITelmus 
199 until two weeks ago.” 

Thereupon the defendant rested. 

The foregoing Bill of Exceptions contains all the evidence offered 
by either party upon the trial of said cause, and none of the papers 
marked as exhibits during the testimony of the witnesses were 
offered in evidence, except as in this Bill of Exceptions shown to 
have been offered in evidence. 

And thereupon the following transpired: 

The Court: “Are you read- to talk over the requests?” 

Mr. Archer: “We have not seen those from the other side may 
it please your Honor.” * 

Counsel for the United States were then handed copies of the 
defendant's prayers. 

Mr. Wampler: “May it please your Honor, here are some ad¬ 
ditional requests, in behalf of the defendant.” 

The Court: “There are 29 requests, which I received last evening, 
which 1 had to stay up until 3 o’clock to go over, it seems to me 
this is rather late to put these in, in a simple case of this kind. 
Here are 41 requests in a case which revolves around a very simple 
point. Perhaps we can save time if I direct your attention to what 
I have done in this matter. 1 have prepared a charge, which will 
l>e the charge in the case. 1 shall read none of these requests of 
either side to the Jury.” 

Whereupon the defendant in writing requested the Court to 
instruct the Jury before the argument of the cause, as follows: 

Defendant’s Instruction No. 1. 

“The Court instructs the jury that every fact essential to the 
establishment of the guilt of the accused, must be proven beyond 
all reasonable doubt, and any conclusion derived therefrom must 
he free from reasonable doubt. And in this eonnection the jury is 
further instructed that conjecture, speculation and theory, however 
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plausible, ought not to and must not be considered by them to the 
dls-advantage of the defendant, and a reasonable doubt upon the 

whole case, or upon any essential fact, entitles the accused to a ver¬ 
dict of “not guilty”.” 

Which instruction the Court refused to Rive, to which refusal to 
gi\e said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

1 hereupon the defendant in writing requested the Court to instruct 
the Jury, before the argument of the cause, as follows: 


Defendant’s Instruction No. 2. 

‘■The Court instructed the jury that a reasonable doubt is that stated 
of the case, which after the entire comparison and consideration of 
aI1 the evidence leaves the mind of the jurors in that condition 
200 ‘hat they cannot say they feel an abiding conviction, to 
a moral certainty, of the charge. The burden of proof 
is upon the (.overnment. All the presumptions of law, independent 
of evidence, are m favor of innocence, and every person is presumed 
to be innocent until he is proved guilty. 1 f upon such proof there 
be reasonable doubt remaining, the accused is entitled to the benefit 
of it by an acquittal, for it is not sufficient to establish a proba¬ 
bility, though a strong one, arising from the doctrine of chances, that 
the fact charged is mbre likely to be true than the contrarv- but t 
the evidence must establish the truth of the charge to a reasonable / 
and moral certainty, a certainty that convinces and directs the/ 
understanding, and satisfies the reason and judgment of those whe/ 
are bound to act conscientiously upon it.” J 

Which instruction the Court refused to give, to which refusal/to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

Thereupon the defendant in writing requested the Court to instruct 
the Jury, before the argument of the cause, as follows: 


Defendant’s Instruction No. 3. 

"‘The Court instructs the Jury that a probability of the defend¬ 
ants innocence is a just foundation for a reasonable doubt of bis 
guilt, ajid therefore, if the Jury find that there is a probabilitv of 
the defendant’s innocence, they should find a verdict of “Not 
Guilty. 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same'before the 
argument of the cause, the defendant then and there excepted. 

Thereupon the defendant in writing requested the Court to in¬ 
struct the Jury, before the argument of the case, as follows: 

19—3203 
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Defendant’s Instruction No. 4. 

‘‘The (’ourt further instructs the Jury that circumstances of sus¬ 
picion no matter how grave or strong, are not proof of guilt, and 
that the accused must he found ‘‘not guilty” unless the fact of his 
guilt is proven beyond every reasonable doubt to the actual exclusion 
of every reasonable hypothesis of his innocence consistent with the 
facts proven.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before 
the argument of the cause, the defendant then and there excepted. 

Thereupon the defendant in writing requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 

201 Defendant’s Instruction No. 5. 

“The Court instructs the Jury that although they may believe 
from the evidence in this case that there is a strong probability that 
. the accused is guilty of the offense charged in the indictment, still 
if upon the whole evidence, there is any other reasonable hypothesis 
or theory consistent with his innocence they cannot find the ac¬ 
cused guilty, and this is true, although it may appear from the evi¬ 
dence that the probabilities of his guilt are greater than the proba¬ 
bilities of his innocence.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to refusal to give the same before the argu¬ 
ment of the cause, the defendant then and there excepted. 

Thereupon the defendant in writing requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 

Defendant’s Instruction No. 6. 

/ “The Court instructs the Jury that the defendant at the out set 
of this trial is presumed to be an innocent man. He is not re¬ 
quired to prove himself innocent or to put in any evidence at all 
upon that subject. In considering the testimony in the case you 
must look at that testimony and view it in the light of the pre¬ 
sumption with which the law clothes the defendant, that he is 
innocent, and it is a presumption that abides with him throughout 
the trial of the case until the evidence convinces you of his guilt 
beyond all reasonable doubt, and to a moral certainty. The pre¬ 
sumption of innocence prevails, through the trial and it is the duty 
of the Jury, if possible to reconcile the evidence with this presump¬ 
tion.” 

Which instruction the Court refused to give, to which refusal of the 
Court to give said instruction, and to the refusal to give the same 
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before the argument of the cause, the defendant then and there 
excepted. 

Thereupon the defendant in writing requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 

Defendant’s Instruction No. 7. 

“The Court instructs the Jury that the presumption of innocence 
is legal evidence, is one of the instruments of proof in favor of the 
accused, and must be treated and considered as such.” 

liich instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

Thereupon the defendant in writing requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 

202 Defendant’s Instruction No. 8. 

"The Court instructs the Jury that if upon the whole evidence in 
the case, there is any reasonable hypothesis or theory consistent 
with the innocence of the accused, they must find him “not guilty”.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

Thereupon the defendant in writing requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 


Defendant’s Instruction No. 9. 

“The Court instructs the Jury that upon the trial of a criminal 
case, by a jury the law contemplates the concurrence of twelve 
minds in the conclusion of guilt before a conviction, can be had. 
Each individual juror must be satisfied beyond a reasonable doubt 
of the defendant’s guilt before he can, under his oath, consent to a 
verdict of Guilty. Each juror should feel the responsibility rest¬ 
ing upon him as a member of the jury, and should realize that his 
own mind must be convinced beyond a reasonable doubt of the 
defendant’s guilt before he can consent to a verdict of “Guilty”, 
therefore,^ if any individual member of the Jury, after having 
duly considered all of the evidence in this case and after consul¬ 
tation with his fellow jurors, should entertain such reasonable doubt 
of defendant’s guilt, it is his duty not to surrender his own con¬ 
victions simply because the balance of the jury may entertain differ¬ 
ent convictions.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 
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Thereupon the defendant in writing requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 


x 


Defendant’s Instruction No. 10. 


1 he jury are instructed that evidence of the good character of 
the defendant mast be considered along with the presumption of 
innocence which is also legal evidence in his favor, and the jury 
cannot rightfully convict him unless in spite of both the evidence 
ofgood character and the presumption of innocence, the jury arc 
\ satisfied beyond a reasonable doubt of his guilt.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted 
I hereupon the defendant in writing requested the Court to in¬ 
stinct the Jury, before the argument of the cause, as follows: 
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Defendant’s Instruction No. 11. 


“Ihe Court instructs the jury that upon the trial of this case, if a 
reasonable doubt of any facts necessary to establish the guilt of the 
accused as charged in the indictment be raised by the evidence, or lack 
of evidence, such doubt is decisive, and the jury must acquit the 
accused since a verdict of ‘‘not guilty” means no more than that the 
guilt of the accused has not been established in the precise, specific 
and narrow form prescribed by law.” 1 P 


W hich instruction the Court refused to give, to which refusal to 
gi\e said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

1 hereupon the defendant in writing requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows* 


Defendant’s Instruction No. 12. 


i are instructed that the circumstances of a case may 

be sue ' that an established reputation for good character would 
alone create a reasonable doubt, although without it the other evi¬ 
dence would be convincing ” 


AY Inch instruction the Court refused to give, to which refusal to 
gne said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

1 hereupon the defendant in writing requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 
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Defendant’s Instruction No. 13. 

The Court instructs the jury that the accused, being charged 
with crime is entitled to have the benefit of all principles of law 
and the rules of practice as laid down by the Court, designed to 
safe guard life and liberty, and therefore, the jury must not regard 
in the slightest degree prejudicial to the defendant the fact that his 
counsel may have entered an objection to the admission of certain 
evidence. Such a fact is of no importance and must have no 
place or thought in the consideration of this case; nor is any ini- 
port an ce to be attached to any question asked by counsel which the 
Court did not permit to be answered.” 

Which instruction the Court refused to give, to which refusal to 
gi\c said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

Thereupon the defendant in writing requested the Court to in- 
struct the Jury, before the argument of the cause, as follows: 

204 Defendant’s Instruction No. 14. 

“The Court instructs the Jury that there is not sufficient evidence 
to justify a finding under the third count of the indictment that the 
defendant was the agent of Mary E. Helmus, and on this ground 
you must find a verdict of “not guilty” under the third count.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

Thereupon the defendant in writing requested the Court to in¬ 
struct the Jury, before the argument of the case, as follows: 


Defendant’s Instruction No. 15. 

“The Court instructs the jury that before they can find the de¬ 
fendant guilty under any count of the indictment, they must find 
from the evidence, beyond a reasonable doubt, that John Helmus 
was the owner of the certificate No. 30,857 and that Mary E. Helmus 
was the owner of certificate Nos. 32,624; 14; 15. and that if the evi¬ 
dence does not convince the jury beyond a reasonable doubt as to such 
ownership, their verdict must be “not guilt-”.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

Thereupon the defendant in writing requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 
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Defendant’s instruction No. 16. 

“Unless you are satisfied beyond all reasonable doubt, that at 
the very time Henry handed the certificates to Wolfe, he (Henry) 
knew that the certificates were certificates belonging to John E. Hel- 
mus and to Mary E. Helm us, then he could not have intended to 
defraud, and your verdict should be “not guilty.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

Thereupon the defendant in writing requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 

Defendant’s Instruction No. 17. 

“Unless you are satisfied beyond all reasonable doubt that Henry 
was present when Helmus handed the certificates to Lammond and 
that Lammond then handed them to Henry in Helmus’ presence 
as Helmus testified, then you must find from the evidence that 
Henry did not know that the certificates belonged to the Helmuses 
and therefore, did not intend to defraud, and your verdict must be 
“not guilly”.” 

205 Which instruction the Court refused, to give, to which 
refusal to give said instruction and to the refusal to give the 
same before the argument of the cause, the defendant then and there 
excepted. 

Thereupon the defendant in writing requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 


Defendant’s Instruction No. 18. 

“The Court instructs the Jury that if they believe from the 
evidence that the defendant pledged the certificates of stock de¬ 
scribed in the indictment as security for a loan, and if the Jury 
further believe from the evidence that the defendant had no right 
or authority to so pledge the said certificates of stock, the Court 
instructs the Jury that no title to the said certificates passed to the 
pledgees, but that the legal title to the said certificates remained in 
the owners thereof, namely, John Helmus and Mary E. Helmus, 
and that the said certificates are now their property and they are 
entitled to the same.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then ana there excepted. 

Thereupon the defendant in w’riting requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 
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Defendant’s Instruction No. 19. 

< r lhe Court instructs the Jury that before they can convict the 
accused under the first count of the indictment, the evidence must 
prove beyond a reasonable doubt that the defendant was the agent 
of John Helmus.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

Thereupon the defendant in writing requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 


Defendant’s Instruction No. 20. 

“The Court instructs the jury that if they shall find from the 
evidence that the accused was not the agent of John Helmus, but 
that the certificates of stock described in the first count of the 
indictment, was left with the defendant as a mere custodian for 
the purpose of selling the same, and that the relation of principal 
and agent did not exist between the said John Helmus and the 
defendant, they must find the defendant Not Guilty under the 
first count of the indictment.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause the defendant then and there excepted. 
206 Thereupon the defendant in writing, required the Court to 
instruct the Jury, before the argument of the cause, as fol¬ 
lows : 


Defendant’s Instruction No. 21. 

“The Court instructs the Jury that before they can convict the 
defendant under the third count of the indictment, the evidence 
must prove beyond a reasonable doubt that the defendant was the 
agent of Mary E. Helmus.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

Thereupon the defendant in writing requested the Court to in¬ 
struct. the Jury, before the argument of the cause, as follows: 


Defendant’s Instruction No. 22. 

“The Court instructs the Jury that if they find from the evidence 
that the defendant was not the agent of Mary E. Helmus, and that 
the certificates of stock described in the third count of the indict¬ 
ment, were left with the defendant as a mere custodian for the pur- 
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pose of selling the same, and that the relation of principal and agent 
did not exist between the said Marv E. Helmus and the defendant, 
they must find the defendant not guilty under the third count of 
the indictment.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

Thereupon the defendant in writing requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 


Defendant’s Instruction No. 23. 

“The Court instructs the Jury that agency can exist only by the 
will of the principal and with the consent of the agent, and it is, 
therefore, essential to the formation of the relation of principal and 
agent that the principal shall either expressly or by implication, 
appoint the agent, and that the agent shall in some way accept the 
appointment.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

Thereupon the defendant in writing requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 


Defendant’s Instruction No. 24. 

“The Court instructs the jury that there is no evidence in this 
case that the certificates of stock described in the indictment were 
of any value and that therefore the jury must find the defendant not 
guilty under each count of the indictment.” 

207 Which instruction the Court refused to give, to whicn 
refusal to give said instruction, and to the refusal to give the 
same before the argument of the cause, the defendant then and there 
excepted. 

Thereupon the defendant in writing requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 


Defendant’s Instruction No. 25. 

“The Court instructs the Jury that certificates for shares of stock 
are not things of value within the contemplation of Section 834 of 
the Code of Laws of the District of Columbia, and that therefore 
their verdict should be Not Guilty under each count of the indict¬ 
ment.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 
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Thereupon the defendant in writing, requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 


Defendant’s Instruction No. 26. 

The Court instructs the Jury that evil intent is an essential 
element of the crime charged in the indictment, and must be shown 
beyond a reasonable doubt, and before you can find the defendant 
guilty, a corrupt and evil intent must be proven beyond a reasonable 
doubt, independent of any conversion, if you believe there was a 
conversion. 

# Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

Thereupon the defendant in writing, requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 

Defendant’s Instruction No. 27. 

The Court instructs the Jury that although they may believe 
from the evidence that the defendant pledged the‘ certificates of 
stock described in the indictment, as collateral security for a loan, 
nevertheless, from this fact the jury must not find the defendant 
guilty; the act of conversion does not raise a presumption of fe¬ 
lonious intent, and therefore, before the jury can find the defendant 
guilty under any count of the indictment, they must find from the 
evidence, beyond a reasonable doubt and to a moral certainty, that 
a felonious intent accompanied the conversion, and this felonious 
intent the jury must find beyond a reasonable doubt and to a moral 
certainty to exist independent of the act of conversion, and from 
other evidence in the case.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 
208 Thereupon the defendant in writing, requested the Court 
to instruct the Jury, before the argument of the cause, as 
follows: 

Defendant’s Instruction No. 28. 

“The defendant is not required to offer any evidence or to call 
any witnesses whatsoever; but the Government must affirmatively 
prove every element essential to guilt beyond all reasonable doubt 
before a verdict of guilty can be returned.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

Thereupon the defendant in writing, requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 

20—3203 
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Defendant’s Instruction No. 29. 

‘ Neither words nor conversation is necessary for the acceptance 
of an offer to sell; an offer may be accepted by conduct as well as 
by words; if one person leaves property with another person under 
an offer to sell, then the person with whom the property is left has 
the right to accept the offer and acquire the property; and if he 
uses that property as his own honestly intending to pay the agreed 
price, such use is an acceptance of the offer to sell, he owes the other 
person the price of the property, and the property becomes his.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

Thereupon the defendant in writing, requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 


Defendant’s Instruction No. 30. 

“If Helmus offered the stock for sale through Lewis Johnson & 
Company, then Henry had the right to accept that offer, and if 
Henry did accept it, the acceptance by him of the offer would make 
a contract between Henry and Helmus for the purchase of the stock 
by Henry, and if the stock was already in Henry’s possession, the 
stock would immediately become Henry’s stock, and he would owe 
Helmus the purchase price, and could do with the stock certificate 
whatever he pleased.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

Thereupon the defendant in writing, requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 

209 Defendant’s Instruction No. 31. 

“One of the elements which is absolutely essential to the defend¬ 
ant’s guilt is that at the time he handed the certificates to Wolfe, he 
was actuated bv an evil and criminal intent to defraud; and unless 
the evidence upon the point of criminal intent is so strong and con¬ 
vincing that it forces you to believe beyond a reasonable doubt that 
at the time he handed the certificates to Wolfe he was actuatd by an 
evil and criminal intent to defraud, then vou must find him “not 
guilty.” 

• 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. • 

Thereupon the defendant in writing, requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 
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Defendant’s Instruction No. 32. 

“If all the evidence which has been offered against the defendant 
can he true, and at the same timte you can reasonably believe that he 
did not entertain a criminal and evil intent to defraud when he 
handed the certificates to Wolfe, then the Government has not 
made out its case, and you must return a verdict of “not guilty.” 

A\ hich instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the said cause, the defendant then and there excepted. 

Thereupon the defendant in writing, requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 

Defendant’s Instruction No. 33. 

“The defendant is indicted for stealing stock Certificates and is 
not indicted for stealing “stock ’. The words “stock certificates” 
and “stock” do not mean the same; “stock”, is the actual property 
interest which the owner has in the corporation; “stock certificates” 
are pieces of paper by which the corporation merely acknowledges 
the amount of stock a particular person owns. Before you can 
convict the defendant under either count remaining in the indict¬ 
ment, you must find beyond a reasonable doubt from the evidence 
actually introduced, that the “stock certificate”, that is to say the 
pieces of paper, were themselves “things of value.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the said cause, the defendant then and there excepted. 

Thereupon the defendant in writing, requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 

210 Defendant’s Instruction No. 34. 

“The Court instructs the Jury that under the evidence in the case, 
it is your duty in event you find the defendant guilty under the 
first count, to find the value of the certificates to be a nominal sum, 
that is to say, one cent.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the said cause, the defendant then and there excepted. 

Thereupon the defendant in writing, requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 

Defendant’s Instruction No. 35. 

“The Court instructs the Jury that under the evidence in the case 
it is your duty in event you find the defendant guilty under the 
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third count, to find the value of the certificates to be a nominal sum, 
that is to say, one cent”. 

« 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the said cause, the defendant then and there excepted. 

Thereupon the defendant in writing, requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 

Defendants Instruction No. 30. 


“In case you find a verdict of guilty under the first count, then 
you must determine the value of the certificates described in the 
first count, and must determine that value from the evidence alone; 
and before you can reach any figure of value, you must find that the 
evidence has proven that particular value beyond any and all reason¬ 
able doubt; if the evidence fails to prove any certain figure of value 
beyond a reasonable doubt, then it is your duty to fix the value at 
a nominal sum, that is to say, one cent.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the said cause, the defendant then and there excepted. 
. Thereupon the defendant in writing, requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 




Defendant’s Instruction No. 37. 

.‘in case you find a verdict of guilty under the third count, then 
you must determine the value of the certificates described in the 
third count, and must determine that value from the evidence alone; 
and before you can reach any figure of value, you must find that the 
evidence has proven that particular value beyond any and all reason¬ 
able doubt; if the evidence fails to prove any certain figure of value 
beyond a reasonable doubt, then it is your duty to fix the value at a 
nominal sum, that is to say, one cent.” 


211 Which instruction the Court refused to give, to which 
refusal to give said instruction, and to the refusal to give 
the same before the argument of the cause, the defendant then arid 
there exeepted. 

Thereupon the defendant in writing, requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 


Defendant’s Instruction No. 38. 

“tnless you are convinced beyond all reasonable doubt that 
Henry was present with Lammond when Helmus handed the 
certificates to Lammond, then your duty is tQ find the defendant 
“not guilty”.” 
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Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

Thereupon the defendant in writing, requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 


Defendant’s Instruction No. 39. 

“Unless you are convinced beyond all reasonable doubt that 
Henry knew, at the very time he received the certificates from 
Washington, and handed them to Wolfe, that the certificates be¬ 
longed to Mr. and Mrs. Helrnus, then your duty is to find the defend¬ 
ant ‘not guilty.’ ” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

Thereupon the defendant in writing, requested the Court to in¬ 
struct the Jury, before the argument of the case, as follows: 


Defendant’s Instruction No. 39a. 

“Unless you are convinced beyond all reasonable doubt that 
Henry knew, at the very time he received the certificates from Wash¬ 
ington, and handed them to Wolfe, that the certificates belonged to 
Mr. or to Mrs. Helrnus, then your duty is to find the defendant ‘not 
guilty.’ ” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the case, the defendant then and there excepted. 
212 Thereupon the defendant in writing, requested the Court 
to instruct the Jury, before the argument of the cause, as 
follows: 

Defendant’s Instruction No. 40. 

“The Court instructs the Jury that before they can find the de¬ 
fendant guilt- under the first count of the indictment, they must 
find from the evidence beyond a reasonable doubt: 

1. That the defendant was the agent of John Helrnus. 

2. That with criminal intent, he wrongfully and fraudulently 
converted to his own use the certificate of stock described in the in¬ 
dictment. 

3. That the said certificate of stock was a thing of value. 

4. That the said certificate of stock came into his possession or 
under his care by virtue of being the agent of John Helrnus. 

5. That the said certificate of stock was owned by John Helrnus.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 



158 


JOHN WILLIAM HENRY VS. 


Thereupon the defendant in writing, requested the Court to in¬ 
struct the Jury, before the argument of the cause, as follows: 

Defendant’s Instruction No. 41. 

“The Court instructs the Jury that before they can find the de¬ 
fendant guilty under the third count of the indictment, they must 
find from the evidence beyond a reasonable doubt: 

1. That the defendant was the agent of Mary E. Hclmus. 

2. That with criminal intent, he wrongfully and fraudulently con¬ 
verted to his own use the certificate of stock described in the indict¬ 
ment. 

8. That the said certificate of stock was a thing of value. 

4. That the said certificate of stock came into his possession or 
under his care by virtue of being the agent of Mary E. Helmus. 

«>. That the said certificate of stock was owned bv Mary E. IIcl- 
mus.” 

Which instruction the Court refused to give, to which refusal to 
give said instruction, and to the refusal to give the same before the 
argument of the cause, the defendant then and there excepted. 

Each and all of said instructions complied with the rule of the 
court in regard to form. 

Thereupon the cause was argued to the jury by counsel for the re¬ 
spective parties, and thereafter the Court charged the Jury as fol¬ 
lows : 


21J “The Grand Jurors found the present indictment against 
John William Henry and Benjamin W. Woodruff. Wood¬ 
ruff moved for a severance and a separate trial of the charges against 
him which motion was granted, so that the charges in the indictment 
against the defendant Henry are the only ones which have been 

presented to you and are the only ones which you are concerned to 
try. 

“There are four counts in the indictment. I have already directed 
you, and again direct you to render a verdict of not guilty on the 
second and fourth counts. 

“The first count of the indictment charges that on the 27th day 
of Octolxr, 1014, at the District of Columbia the defendant Henry 
was employed to l>e and was the agent of one John Helmus and that 
on said day at said District said defendant Henry had in his pos¬ 
session and under his care as such agent a certificate Number 80857 
for two shares of the capital stock of the Mergenthaler Linotype 
Company, a body corporate, each of which said shares was of the par 
value of one hundred dollars, which said certificate of stock was 
dated as of the Kith day of July 1910 and was countersigned and 
registered as of the 18th day of July 1910 and was issued in the 
name of said John Helmus and was the property of said Helmus and 
had come into such possession and under such care of said Henry by 
virtue of the employment of said Henry as such agent and that said 
Henry so having said certificate of stock in his possession and under 
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his care did then and there while said Henry was such agent wrong¬ 
fully and feloniously convert said certificate to his own use and 
fraudulently and feloniously take, make way with and secrete the 
same with intent to convert said certificate to his own use and did 
thereby then and there embezzle the same. 

“The third count of the indictment charges that on the 27th day 
of October, 1914, at the District aforesaid, the defendant Henry wa 9 
employed to be and was the agent of one Mary E. Helmus, and that 
on said day at said District said defendant Henry had in his posses¬ 
sion and under his care as such agent a certificate Number 32614 
for five shares of the capital stock of said Mergenthaler Linotype 
Company, a body corporate, each of which said shares of stock was 
of the par value of. one hundred dollars, and which said certificate 
of stock was dated as of the 11th day of November 1911, and was 
countersigned and registered as of the 13th day of November 1911, 
and was issued in the name of said Mary E. Helmus; and also an¬ 
other certificate numbered 32615, for ten shares of the capital stock 
of the said Mergenthaler Linotype Company, each of which shares 
of stock was of the par value of one hundred dollars, and which last 
mentioned certificate of stock was dated as of the 11th day of No¬ 
vember, 1911, and was countersigned and registered as of the 13th 
day of November 1911, and was issued in the name of Mary E. 
Helmus: and also another certificate numbered 32624, for three 
shares of the capital stock of the said Mergenthaler Linotype Com¬ 
pany, each of which shares of stock was of the par value of one hun¬ 
dred dollars, and which said last mentioned certificate of stock was 
dated a,s of the 16th day of November, 1911, and was countersigned 
and registered as of the 16th dav of November 1911, and was issued 
in the name of the said Mary E. Helmus; and each of which said 
certificates of stock was the property of the said Mary E. Helmus, 
and had come into such possession and under such care of said 
Henry by virtue of the employment of said Henry as such 
214 agent and that said Henry, so having the said three certifi¬ 
cates of stock in his possession and under his care, did then 
and there, and while said Henry was such agent, wrongfully and 
feloniously convert said certificates to his own use, and fraudulently 
and feloniously take and make wav with and secrete the same, with 
intent to convert said certificates to his own use, and did thereby then 
and there embezzle the same. 

“The first and third counts allege that each share of capital stock 
mentioned therein respectively was of the market value of $200. 

“The statute under which the defendant is charged so far as it 
is essential to state it to you for the purpose of this case is as follows: 

“ ‘If any agent * * * of a private person * * * shall wrong¬ 
fully convert to his own use or fraudulently take, make way with or 
secrete, with intent to convert to his own use anything of value which 
shall come into his possession or under his care by virtue of his em¬ 
ployment * * * whether the thing so converted be the propertv 
of his * * * employer or that of any other person, he shall lie 

guilty of embezzlement * * * 
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“Another section of the statute defines the words “anything of 
value’’ as follows: 

‘The words ‘anything of value' * * * shall be held to include 
not only things possessing intrinsic value, but bank notes and other 
forms of paper money,, and commercial paper and other writings 
which represent value.” 

“The crime so defined is charged in the first count of the indict¬ 
ment; also in the third count. 

“The defendant at the outset of this case is presumed .to be inno¬ 
cent. He is not required to prove himself innocent or to put in any 
evidence at all to establish his innocence and that presumption is 
evidence and remains throughout the trial and until you are satisfied 
beyond a reasonable doubt that he is guilty. 

' “The law places upon the Government the burden of proving to 
the satisfaction of each of you beyond a reasonable doubt, each and 
©very fact the existence of which is essential to constitute the crime 
charged, that is to say, the burden of proof is on the government 
to prove the defendant’s guilt beyond a reasonable doubt, and in 
reaching your conclusion you should take into consideration all the 
evidence including the pmsumption of innocence; also the want of 
evidence, if any. Probability of innocence if it exist- should lead to 
a verdict of not guilty. A mere probability of guilt though a strong 
one is not enough though greater than the probability of innocence. 
If there exists any reasonable hypothesis of the defendant’s inno¬ 
cence consistent with the facts proved the verdict should be not 
guilty. The defendant cannot be convicted on mere suspicion or 
mere conjecture. 

“Good character is evidence in behalf of a defendant. It is en¬ 
titled to be considered bv you in connection with all the other evi¬ 
dence in the case. The Court states to you that in a case where there 
is conflicting testimony, where the circumstances leave your 
215 mind in a state that you are in doubt as to the guilt of the 
defendant, the law says, that the good character of itself like 
any other fact in evidence may be sufficient to create that reasonable 
doubt which warrants a verdict of not guilty; on the other hand you 
are instructed that if. after a consideration of all the evidence, in¬ 
cluding the evidence showing the good character of the defendant for 
honesty in the community in which he has lived, you are satisfied 
that the defendant committed the offense alleged in the indictment, 
then, though vou mav believe he had a good character before the 
offense, it would still be your duty to find the defendant guilty, as 
has been well said in an important case. “Previous good character 
does not excuse the commission of crime.” 

“By oroof beyond a reasonable doubt it is not meant that the evi¬ 
dence should establish the defendant’s guilt to an absolute certainty, 
but merelv that the jury shall not convict him unless from all the 
evidence thev believe beyond a reasonable doubt that the defendant 
is guilty. Speculative notions, or possibilities resting upon meTe 
conjecture, not arising or deducible from the evidence, or the want 
of it, should not be confounded with reasonable doubt, nor does that 
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expression mean a mere doubt or cavil not legitimately'warranted by 
the evidence or the want of it, or one born of a merciful inclination 
to permit the defendant to escape the penalty of the law, or one 
prompted by sympathy for him, or those connected with him, but 
only an honest, real, substantial misgiving, arising from the evi¬ 
dence, or want of it, is meant. If the whole evidence, when carefully 
examined, weighed, compared and considered, produces in the minds 
of the jury a settled conviction or belief of the defendant’s guilt, 
such as they would be willing to act upon in the most weighty and 
important affairs of their own lives, the jury may be said to be free 
from such reasonable doubt, and should find the defendant guilty. 

“Agency arises from an agreement between the employer and the 
agent, which agreement may be either express or inferred from 
their dealings with each other. 

“A person may authorize another to employ an agent for him. 

“So far as concerns the agency, if any, of the defendant Henry 
it makes no difference whether the certificates of stock described in 
the indictment came into his possession by virtue of the employment 
if any of Henry individually, or by virtue of the emplovment if anv, 
of a firm of which he was a member, if they did come into his pos¬ 
session. If a firm of which he was a member was employed in the 
course of the business of the firm as agent to sell and such employ¬ 
ment was effected either through Henry or through any one else duly 
authorized to act for the firm in that respect, then Henry therebv 
became an agent to sell. 

“The paper in evidence purporting to be signed by Henry, Mearns 
and Woodruff, if signed by them, constituted them a firm to do 
business under the firm name of Lewis Johnson & Company, they 
were legally Lewis Johnson & Company, and one dealing with Lewis 
Johnson & Company in form would in substance and in law be deal¬ 
ing with those who signed that paper. 

210 “You have heard certain testimony in regard to the con¬ 
dition of certain bank accounts, and other accounts said to be 
standing in the name of Lewis Johnson & Company and in the name 
of the defendant Henry. This testimony was not admitted for the 
purpose of showing nor did it show, that the defendant had com¬ 
mitted a crime other than the crime charged in this indictment in 
connection with his dealings in regard to those other accounts by rea¬ 
son of overdrafts, if there were any, but merely to show a financial 
condition, so far as that may aid you in determining what the’de- 
fendant intended in the dealings, if he had any, with reference to 
any of the certificates of stock mentioned in the indictment. 

“The mere proof of hypothecation of the stock certificate is not 
enough but the Government must prove beyond a reasonable doubt 
that the defendant purposed and intended to convert them to his 
own use and to deprive the owners of their beneficial interest or 
property therein, yet such wrongful purpose and intent may be 
inferred from the circumstances surrounding the transaction, such 
as the object for which the certificates were deposited; the use to 
which the defendant put them; the use made of the proceeds of 
the loan; the financial situation in which he stood and the reason- 
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able and natural effect which the hypothecation of the certificates 
would have upon the owners’ title thereto. 

“Conversion by the defendant Henry to the use of a firm of 
which he was a member would be conversion to his use. 

“It is not necessary that the Government should prove the market 
value of the stock of the Mergenthaler Linotype Company. The 
statute under which the indictment was found is satisfied if it 
had any value at the time it was hypothecated and the fact that 
money was borrowed on the security of the stock, if it was, is evi¬ 
dence of value. 

“You have heard testimony to the effect that the stock mentioned 
in the indictment has not been transferred upon the books of the 
Mergenthaler Linotype Company but nevertheless those certificates 
may have been converted by the defendant as charged. A provision 
that stock of a corporation can be transferred only on the books of 
the corporation upon surrender of such certificates does not prevent 
the owner from parting with or losing his property right therein, or 
in the stock, without such surrender. Speaking generally, such a 
provision is for the protection of the stockholder in that so long as 
he retains possession of the certificate of stock and no transfer on 
the books is made the corporation will deal with him alone as owner, 
and, on the other hand, the corporation is protected in dealing with 
him as owner until there is a transfer on the corporation’s books; 
for instance, in paying dividends to him, which it may safely con¬ 
tinue to do though he has parted with his ownership bv a transfer 
of the certificate, in sending notices of meetings and in other ways. 
Stock is often sold and transferred many times by transfers of the 
certificates signed by the owner endorsed thereon or with a separate 
instrument of transfer so signed and delivered therewith, no person 
being named as transferee (that is, transferred in blank), before 
one of the purchasers in the line has the transfer to him registered 
<>n the hooks of the corporation issuing the certificate. Money is 
frequently lx>rrowed on certificates of stock so transferred to the 
lender in blank and the lender does not have the transfer 
-17 registered but simply holds the certificate as security until 
the loan is paid, whereupon the certificate is handed back 
to the borrower who in the meantime has continued to receive and 
use the dividends and the corporation never knows of the trans¬ 
action. 

I * lllOd 1\ t 11 you that what the indictment charges and 
defined its meaning and scope in detail so far as necessary; bear 
in mind what 1 have said and 1 charge you further as follows: 

“If you find beyond a reasonable doubt that John Helmus was 
the owner of the certificate of stock described in the first count of 
the indictment; that the stock of the corporation issuing said certifi¬ 
cate had value; that the defendant Henry had said certificate in his 
possession or under his care as agent of John Helmus, Henry know-. 
ing that he, Henry, had no ownership therein, and no right to deal 
therewith except for the benefit of the owner, and that while said 
certificate was so in the possession of said defendant Henrv* he 
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wrongfully converted the same to his own use, that is, intending to 
deprive the owner of his beneficial interests therein, or fraudulently 
took, made way with or secreted said certificate with intent to con¬ 
vert it to his own use, your verdict should be guilty as indicted in 
the first count. If you do not so find then your verdict should be 
not guilty on that count. 

‘‘If you find beyond a reasonable doubt that Mary E. Helmus was 
the owner of the certificates of stock described in the third count of 
the indictment or any of them; that the stock of the corporation 
issuing said certificate had value; that the defendant Henry had said 
certificates or any of them in his possession or under his care as 
agent of Mary E. Helmus, Henry knowing that he had no owner¬ 
ship therein, and no right to deal therewith except for the benefit 
of the owner, and that while said certificates or any of them were 
or was so in the possession of said defendant, Henry-, he wrongfully 
converted said certificates or any of them to his own use; that is, 
intending to deprive the owner of her beneficial interest therein, or 
fraudulently took, made way with or secreted said certificates or any 
of them with intent to so convert them or any of them to his own use; 
your verdict should be guilty as indict in the third count. If you 
do not so find, then your verdict should be not guilty on that count. 

“You may take the case.” 

At the conclusion of the charge and before the Jury retired tbe 
following transpired: 

Mr. Wright: “May it please your Honor, we desire to renew each 
exception heretofore taken to the refusal to give the special instruc¬ 
tions. as at the time requested, and to save the question already 
made we except to that part of your Honor’s general charge which 
states to the jury, in the concluding part, that the crime charged 
in certain statutes, which your Honor read, is set forth in the first 
count of the indictment, and also in the third count. Your Honor 
has in mind that? 

The Court: “Yes.” 

Mr. Wright: “And we further except to your Honor’s definition 
as to reasonable doubt, in that part of the charge in which your 
Honor stated in regard to a substantial misgiving being 
218 meant, and that it was no more than a settled belief of the 
defendant’s guilt; and we except to that part of your Honor’s 
charge which stated to the Jury that agency may be inferred in a 
criminal case.” 

The Court: “I charged that upon your request, changing the 
word inferred to implied.” 

Mr. Wright: “Your Honor is mistaken, I think, in stating that 
we ever stated that agency could be by implication.” 

The Court: “Just a minute. I may be mistaken about that. 
You requested that the Court instruct the jury that agency can 
exist only by the will of the principal with the consent of the agent, 
and it was therefore essential to the relation of principal and agent 




164 JOHN WILLIAM HENRY \S. 

that the principal shall either expressly or by implication appoint 
the agent.” 

Mr. Wright: “We asked more than that.” 

The Court: “And that the agent shall in some way accept the 
employment.” 

Mr. Wright: “If my instruction had gone to the jury as I asked 
it I would have argued a certain question which I did not argue 
because it did not come in that form.” 

The Court: “Well, did I not charge in regard to the agency that 
of course you must find a/encv l>eyond a reasonable doubt, just as 
you find as to other things in the case, and when you reach a con¬ 
clusion as to any fact or in endeavoring to reach a fact in any case 
you take the evidence and reason about it as you would about those 
same facts in your own ordinary business affairs, and if in doing 
that and taking all the evidence in the case, with such deductions 
as m»y properly be made from them, you find beyond a reasonable 
doubt that there was this agency, then that part of the case would 
prove to your satisfaction agency.” 

Mr. Wright: “And may we reserve an exception to that part of 
your Honors general charge to the effect that it is unnecessary to 
prove the market value or any value under either the first or third 
counts?” 

The Court: “I presume that is covered by the exception which 
you have taken to my rejecting all these prayers.” 

Mr. Wright: “If we do not renew our exception now we would be 
held to waive what we excepted, and that is why I think 1 should 
reserve the exception, in order to reserve all our rights in the matter. 
We desire to take an exception to that part of your Honor’s charge 
in which you stated that money is frequently borrowed on certifi¬ 
cates of stock and the like, and went on to an explanation of the 
transactions; and to that part of your Honor’s general charge which 
summarized a statement with respect to the first count of the in¬ 
dictment, and which began with the statement that Henry had the 
certificate named in the first count of the indictment in his possession 
or under his care.” 

*210 The Court: “In that 1 followed the wording of the statute.” 

Mr. Wright: “And to that part of your Honor’s instruction 
in that respect wherein it was stated to the jury “or if he fraudulently 
took, made way or secreted”, on the ground that there is no evidence 
to justify that language either under the first or third counts.” 

Mr. Archer: “He is charged with one offense and the Court of 
Appeals holds that it may run either way.” 

The Court: “Yes, I understand that is so.” 

Mr. Wright: “My associate asks if I requested your Honor to 
permit an exception to that part of the general charge wherein it 
was stated that no value need be proven. I thought I had reserved 
that.” 

The Court: “I made no such statement as that. I said that the 
market value need not be proven but that value must be proven, and 
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that evidence of value was that the money was borrowed on the 
stock, if they believed it was borrowed on the stock.” 

Mr. Wright: “My present exception is to save the point made by 
certain special instructions in which we requested the Court to in¬ 
struct the jury that in finding the defendant guilty under the first 
or third counts they must definitely fix the sum. That is the basis 
of the exception to the present charge.” 

The Court: “When you retire, gentlemen, you will select some 
one as your foreman. You may take the case.” 

Thereupon the jury retired to consider of their verdict, at 4:30 
P. M. 

And the Jury having deliberated until the next day at ten o’clock 
A. M., the follow ing transpired: 

1 he Court: “Gentlemen, the Jury have asked me for further 
instructions.” 

At 10:07 A. M. the Jury entered. 

The Court: “You may be seated, gentlemen. 

“Gentlemen, you have asked for further intrusions. You ask 
that if the jury agree that the defendant took the stock certificates, 
used them as a security for a loan, and applied the money to his 
ow n use, all as charged, but w ith the intention and expectation of 
later redeeming them and returning them or their money value to 
the Helm uses, would he be entitled to a verdict of “Not Guilty”? 

“No, he would not be. If he did intend, or if he did expect at 
the time later to make restitution, that would make no difference— 
if beyond a reasonable doubt you find him guilty as charged, and 
proving the guilty intent of converting the stock to his ow : n use at 
that time.” 

Mr. Wright : “May it please your Honor, w ill you permit us the 
exception to that statement, and w T e w*ould like to argue that, because 
the Court of Appeals has decided just the contrary in the Fulton 
and Ambrose Cases.” 

220 The Court: “No, I do not care to hear any argument: I 
think that is the law.” 

Mr. Wright: “Your Honor permits us the exception?” 

The Court: “Yes. You have also asked me to say something to 
you about criminal intent. Criminal intent in this case is simply the 
intent to use another person’s property for the benefit of the defend¬ 
ant, without any right to do so.” 

Mr. Wright: “Your Honor permits us the exception to that state¬ 
ment? Will your Honor hear us on that? Because the Court of 
Appeals has decided otherwise in the Ambrose Case.” 

The Court: “I have read the Ambrose case and I do not under¬ 
stand that they have decided differently.” 

Mr. Wright: “Your Honor permits us the exception?” 

The Court : “Now, if I have stated fully to you, vou may retire 
again, unless there is something-” 
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The Foreman: “That is satisfactory to me, your Honor.” 

The Court: “If any juryman does not understand the law as I 
have stated it, I hope he will say so, so that I may explain it fully.” 

Mr. Jordan (A Juror): “I would like to ask if the party who — 
taken those bonds with criminal intentions at the time when the 
l>onds were taken and put in this bank, did he have a criminal in¬ 
tention at that time of disposing of them or selling them, so that no 
one could get hold of them, the same as if he would sell them or de¬ 
stroy them?” 

The Court: “Well, of course the question of intent is a question 
for the jury to decide. You must judge the intent from what the 
defendant did. If you find from the evidence that having the stock 
in his possession, as I have charged in the main charge in this case, 
he borrowed money on that stock for his own purpose, you may find 
from that that there was the criminal intent which the law says 
shall exist before there shall be a conviction.” 

Mr. Wright: '‘Your Honor permits us the exception to that 
charge, and permit us to request you to repeat the charge that crim¬ 
inal intent is necessary and must be proven bevond a reasonable 
doubt?” 

The Court : “I have so stated.” 

I understood Mr. Jordan to ask me the question whether there 
was criminal intent, and I simply said that that is a fact for the 

members of the jury to decide. My onlv function is to state the 
law.” 

Mr. Wright: And will your Honor repeat the instruction that 
criminal intent is necessary and must be proven bevond a reasonable 
doubt?” 

The Court: “I so charge, that criminal intent is necessary and 
must be found to exist beyond a reasonable doubt; but the 
*221 law permits the jury to infer criminal intent if they find the 
facts to Ik* that the defendant took the stock certificates, used 
them as security for a loan, applied the money to his own use. all as 
charged, regardless of whether he expected subsequentlv to return 
either the stock or to turn the monev over to the owners of the stock 

for the purpose of restitution. That, I understand, answers the 
question.” 

Mr. Wright : “Your Honor permits us the exception to that?” 

“Your Honor, may we have the writing of the Jurv copied into 
the record?” 

The Court: “I have read into the record so much as the jury has 
asked me to instruct them about. They asked me for another in¬ 
struction if I instructed them differently from the way T have, but 
having instructed as I have, the rest of this particular part of it is 
not to l>e answered. 

(Thereupon the jury retired). 

Mr. Wright: “Your Honor, may counsel see the requests that the 
jury submitted to the Court?” 

The Court: “I do not know that there is any objection, if you want 
to see it, (Handing counsel for the defendant paper containing 
written questions, etc. from the jury.) h 
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Mr. W right: “May it please your Honor, having now for the first 
time been made acquainted with the full text of the jury’s request, 
which is in writing, I move that the jury be recalled to the box and 
instructed in accordance with the requests contained in their writ¬ 
ing, especially upon this point. The paper containing these words: 

“In other words, is a defendant charged with embezzlement to be 
acquitted if the jury believe that at the time the act was committed 
he expected to restore the property to its owner?” “and in that re¬ 
spect and on that point we ask the Court to recall the jury and in¬ 
struct them that he is under those circumstances entitled to be ac¬ 
quitted.” 

Second, we request that the jury be recalled and that this inquiry 
contained in the same paper be answered them as follows: (Reading 
from the paper referred to.) 

“Would ‘reasonable doubt’ as to defendant’s intention in regard to 
returning property entitle him to verdict of acquittal?” 

And that in that respect the jury be instructed that reasonable 
doubt upon that point would entitle him to acquittal. 

Thirdly, we request that the jury be recalled and instructed con¬ 
cerning this statement in the same*paper as follows: 

‘Assuming that intention to make good the amount taken is 
to be considered as excusing or extenuating the act, is inability or 

* i carry out such intention to be considered in de¬ 

ciding what the Verdict should be?” 

“In that respect we ask that the jury be recalled and instructed 
uj>on that point that if at the time of the conversion the defendant 
intended to restore the property, and at that time had rea- 
222 sonable expectation of being able to restore it, that then he is 
entitled to a verdict of not guilty, although afterwards it 
turns out that he is unable to return it.” 

I desire that this be made a part of the record, the paper from the 
Jury, which reads as follows: 

‘The Jury has agreed to the fact that the defendant did receive 
the money for the Helmus stock and appropriated it to the use of his 
firm.’ 

‘There is, however, in the minds of some jurors, a belief that this 
hypothecation was made by the defendant with the expectation of 
redeeming them.’ 

‘There is also some little misunderstanding regarding the charge 
of the Court as relating to ‘criminal intent’. 

(Signed) JOHN BRAYSHAW, JR., 

Foreman!’ 

In that respect we ask that the jury be recalled and instructed that 
if at the time of the conversion found by the jury the defendant in¬ 
tended to redeem or restore the stock certificates in question, and 
at the time of the conversion had reasonable expectation of being able 
to so do, that he is entitled to a verdict of not guilty. 

Lastly, we ask your Honor to recall the Jury and instruct them 
with respect to the statements there contained'in this last writing 
upon the subject of criminal intent, that criminal intent is necessary 
to be established beyond a reasonable doubt. 
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The Court: “The motion is overruled. The paper will be copied 
into the record by the reporter. 

Mr. Wright: “And to that ruling we reserve the exception, with 
the Courts permission. 

“We have made the request with respect to each of the specified 
points separately, and asked the ruling as to each separately/' 

The Court: “The Jury was charged on all the points, they being 
stated, except the one which was asked in the alternative; the alternar 
tive did not exist l>ecause of the ruling the Court made, and so the 
motion is overruled and the defendant has an exception as though 
taken to each of the several requests made." 

Mr. W r right: “I thank your Honor." 

The Jury returned at 10:27 A. M. 

The foreman announced a verdict as follows: 

“W r e find the defendant guilty on the first and third counts of the 
indictment and not guilty on the second and fourth counts." 

The Court: “Thank you for your attention to the matter, and 
those of you who are not on the regular panel are excused." 

“Those not on the regular panel may go." 

Mr. Wright: “Before the jury is discharged, I move that this 
paper, reading as follows: 

“The jury has agreed to the fact that the defendant did receive 
the money for the Helmus stock and appropriated it to the use of 
his firm." 

223 “There is, however, in minds of some jurors, a belief that 
this hypothecation was made bv the defendant with the ex¬ 
pectation of redeeming them." 

“There is also some little misunderstanding regarding the charge 
of the Court as relating to ‘criminal intent"."—he copied in the 
journal as part of the verdict of the jury." 

Mr. Archer: “W T e object." 

The Court: “Overruled." 

Mr. W r right: “And your Honor permits us the exception?" 

“Now, we move that the jury be required to render separately a 
verdict on the first count." 

The Court: “1 understand that they have done so." 

Mr. W T right: “And if so that verdict may be so returned so that 
the record may show a separate verdict on that count." 

“I make the same request with respect to the third count of the 
indictment." 

The Court: “I understand that the jury found a verdict of not 
guilty on the second count and not guilty on the fourth count and 
guilty on the first count and guilty on the third count." 

Mr. Laskey: That was the announcement of the jury's foreman, 
as plain as any one could make it, and counsel for the defendant must 
have heard it." 

Mr. Wright: “I did hear it, and have taken this precaution that 
it goes on the journal as it was announced." 
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Mr. Laskey: “The Clerk of this Court, an experienced man, is 
in the habit of recording verdicts as they are given.” 

The Court: “I see no occasion for the motion; you are discharged. 

gentlemen.” 

Mr. Wright: “Before the jury is discharged I desire to ask that 
the Court instruct them concerning the first count, that it is their 
duty to find specifically the value of the stock certificates.” 

The Court: “I do not see that any such motion is appropriate at 
this time. The jury has rendered its verdict.” 

Mr. Wright: “I make the same motion with respect to the third 

count.” 

The Court: “The motion is denied.” 

Mr. Wright: “And your Honor permits us the exception to the 
ruling?” 

The Court: Yes. Gentlemen, those who are on the regular panel 
are excused until tomorrow afternoon at 1:30 o’clock. 

(Thereupon the jury retired.) 

224 The paper submitted by the Jury in regard to additional 
instruction is as follows: 

“If the jury agree that the defendant took the stock certificates,! 
used them as security for a loan and applied the money to his own 
use all as charged but with the intention and expectation of later re¬ 
deeming them and returning them or their money value to the 
Helmuses would he be entitled to a verdict of “not guilty”? In 
other words, is a defendant charged with embezzlement to be 
acquitted if the jury believe that at the time the act was committed 
he expected to restore the property to its owner. Would ‘reasonable 
doubt’ as to defendant’s intentions in regard to returning property 
entitle him to verdict of acquittal. Assuming that intention to 
make the amount taken is to be considered as excusing or extenuating 
the act, is inability or failure to actually carry out such intention 
to be considered in deciding what the verdict should be. 

“The Jury has agreed to the fact that the defendant did receive 
the money for the Helmus stock and appropriate it to the use of his 
firm. 

“There is however in the minds of some jurors, a belief that this 
hypothecation was made by the defendant with the expectation of 
redeeming them. 

“There is some little misunderstanding regarding the charge of 
the Court as relating to ‘criminal intent’.” 

JNO. BRAYSHAW, JR., , 

Foreman” j 

Thereafter the defendant filed a Motion to Set Aside the \ erdict 
and for a New Trial, which was overruled by the Court, and judg¬ 
ment pronounced as appears in the record. 
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tKKKVOCAlLK STOCK FOWML 

Knout all Ant bg f rrarntH, 

for valne r ec ei ved, have granted, bargained, sold, assigned, and fully and irrevocably trans¬ 
ferred, aad do by these presents grant, bargain, sell,assign, and fully and irrevocably transfer, 
for all purposes, onto..—.. ... 

_ i _ _....__shares 

el the Capital Shock of the....—' 

______ __.standing in.....name on 

the books of....— --; 

And_do hereby constitute «nd appoint--- --- 

__to be .-.. true and lawful attorney, 

iiHiocsbtr, for_jsnd in..__name and stead to sell, hypothecate, or 

of in any manner and for any purpose, assign, transfer, ard set over to any person 
01 pofinni the whole or any parts of said stock, at once or from time to time, and for that 
purpose to all necessary acts of assignment or transfer, and with power to substitute 

one or note persons in_stead, as to the whole or parts of said stock, with all the 

p0gm herein mentioned. 

hereby ratify and confirm all acts that .- said attorney or any 

•ahothote or snbsdtntes under_ ehall lawfully do by virtue hereof. 



^.[l.s.3 
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BRIEF ON RE-ARGUMENT 
FOR APPELLEE 

I. 

DOES THE EVIDENCE ESTABLISH THAT THE 
PROPERTY INVOLVED WAS WORTH MORE 
THAN THIRTY-FIVE DOLLARS. 


The position of the defendant is that there was no legally 
competent evidence to establish that the value of the shares 




of stock mentioned in either the first or third counts was 
in excess of thirty-five dollars. This proposition he bases 
upon the claim that “market value” was an essential to 
the existence of the offense. 

The position of the Government is that market value 
is not an essential of the offense, but is a mere instrumen¬ 
tality of proof; that market value may be established by 
proof of sales on the market, but that such proof may 
be dispensed with when the exigencies of law permit and 
require this to be done; and market value and value gen¬ 
erally may be proved by other evidence. 

PRECISE VALUE NOT IN ISSUE 

The central idea necessary to a correct solution of the 
first problem is that neither the precise value nor the market 
value is the ultimate fact in issue. Neither, therefore, is 
an essential element of the offense. 

The value required to be established is a value in ex¬ 
cess of thirty-five dollars, and that is the legal effect of 
the averment of value. 

Schoonover vs. State, 17 Ohio St., 294. 

Commenting upon Schoonover vs. State, and the point 
involved, the Supreme Court of Wisconsin said, in State 
vs. White: 

• 

* On the other hand, the Supreme Court 
of Ohio, in a remarkably clear and well-reasoned 
opinion in a recent case, hold the very opposite (to 
the claim that the value must be specifically found). 
Schoonover vs. State, 17 Ohio State, 294. The 
opinion is valuable, not only as a collection and re¬ 
view of all the authorities bearing upon the question, 
but as a discussion of the effect to be given to a 





general verdict of guilty, when construed, as it 
always should be, with reference to the facts charged 
in the indictment. This last is a consideration which 
seems to have been overlooked entirely in those cases 
in which the contrary doctrine has been held. It 
very clearly and satisfactorily appears from the opin¬ 
ion, that, both on principle and authority, a simple 
verdict of guilty pronounced by the jury, and which, 
in legal phrase, and as usually recorded by the clerk, 
•signifies ‘guilty in manner and form as charged/ is 
a finding of the truth of all the material averments 
constituting the offense charged, including the aver¬ 
ment of value so far as that is material, and that, 
on such verdict, the proper judgment for the offense 
may be awarded against the prisoner. The court 
held that the verdict in such case, though not to be 
understood, perhaps, as finding the value stolen to be 
fully that stated in the indictment, yet implies a 
finding of value at least equal to the sum necessary 
to constitute the higher offense, which is that 
charged; for beyond that sum the particular value 
is zvholly immaterial, and the jury are not supposed 
to inquire.” (Parenthesis and italics ours.) 

State vs. White, 25 Wisconsin 369, 361; 

To the same effect are: 


State vs. Keleher, 32 Oregon 240, 244; 

State vs. Williams, 118 Iowa 494. 

There is nothing in our statute that limits the protec¬ 
tion of property against theft to that species the precise 
value of which, at all events and under all circumstances, 
can be judicially ascertained. Nor are there any circum¬ 
stances in any case which can concern the jury beyond the 
inquiry whether the value is, beyond reasonable doubt, 
more than thirty-five dollars. If Congress had enacted 
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that the market value, or the precise value, of a thing 
must be established beyond a reasonable doubt, the value 
of no property which nearly approached the dividing figure 
could ever be established to the exclusion of a reasonable 
doubt. One may erroneously appraise the market value 
of a thing and yet be within a few dollars of its worth. 
On the other hand, one may know beyond a reasonable 
doubt that a thing is worth more than thirty-five dollars, 
and yet doubt its precise value to the amount of thousands. 
Nevertheless, there is nothing impractical in the decision 
of the latter question. 

In every instance which one can conceive, in which mar¬ 
ket value is required by law to be judicially ascertained 
by the oath of a jury, it is to adjust monetary differences 
between men upon a mere preponderance of evidence. It 
would be too much to require more of human capacity. 
In assumpsit or trover, where value is the measure of 
damages, the rule is as stated. And in criminal cases, 
where restitution or multiples of the value are of the 
penalty, the form in every instance is, that if there be 
a reasonable doubt whether the z'alue is below a certain 
sum, the value shall be assessed or found. The injured 
party may relieve himself by replacement in the market 
at a favorable price within a reasonable time measured 
by conditions. If he do not relieve himself, the price 
will be available, under the same conditions, as evidence 
of value. 

In the case at bar it appears that both the Washington 
Stock Exchange and the New York Stock Exchange were 
closed on the 29th day of July, 1914, and until 
January, 1915 (R. 85, 116). The embezzlement oc¬ 
curred October 27, 1914 (R. 37). The Government 
offered to prove (R. 86) by the secretary of the Wash¬ 
ington Stock Exchange, and by Hibbs, a stock broker 






(R. 62), what the market value of Mergenthaler stock 
was on July 29, 1914. The defendant objected on the 
ground that the market value that day was irrelevant to 
the market value October 27, 1914, the day of the em¬ 
bezzlement. The Court sustained the objection. This 
was error, as a reasonable latitude as to time is allow¬ 
able, especially with other evidence. 

Douglas vs. Mercedes, 26 N. J. Eq., 144, 147. 

The exclusion was brought about by the defendant and 
he cannot be heard to complain if deprived of the bene¬ 
fit of the evidence, if any. The Government could not 
except or appeal. Hibbs testified (R. 52) from “the 
record” that Mergenthaler sold in October, 1915, at 215% 
to 2\5 l / 2 . The defendant moved to strike the answer, 
and, although no ruling appears, it is conceded the answer 
should have gone out on objection, because, technically, 
it was not original evidence. The same witness testified 
that during the close of the Stock Exchange an official 
sale could not be made according to the exchange rules. 
The prices on the exchange after 1914 were as remote 
as those of July, 1914, and within the above ruling. 

Now, if market value, provable by transactions on the 
exchanges, was the best evidence, there were no transac¬ 
tions between July, 1914, and January, 1915, available as 
proof. The situation was as if there was no market. 
The exclusion of sales in July, 1914, and after January, 
1915, only affected the quantum of evidence. All other 
evidence was secondary, and there are no degrees of sec¬ 
ondary evidence. 

The fact of value on October 27, 1914, was an issuable 
fact, provable by the best evidence which the nature of the 
subject afforded, which is the law’s standard of evidence. 

The Government proved that Helmus and his mother re- 



ceived dividends four times a year to the time of trial. 
(R. 31.) The amount of the dividends did not appear, 
but if they were as much as one per cent a year the 
stock of the third count, eighteen shares, par $100.00, 
represented value to the amount of $36.00 in two years. 
Even in civil cases, where the precise value is essential, 
the dividend-paying capacity of stock tends to show the 
value. 

Greer vs. Lafayette, 128 Mo. 559. 

In Brinkerhoff-Trains, etc., vs. Home Lumber Com - 
/Ha pany, 118 No. 447, 461, the court said: 

“* * * Generally, the measure of damages for 

the conversion of stocks is the market value at the 
time of the conversion, but when, as in the case at 
bar, no market value can be established by the prices 
current, it seems to us perfectly competent to resort 
to other modes of proof to establish its actual value, 
and this may very properly be done by proof of its 
dividend earning capacity; the value of the assets 
of the corporation and by individual sales of stock 
not under compulsion.” 

The Government proved that Henry borrowed $4,000.00 
expressly upon the security of the stock (R. 47). The 
loan was arranged in Henry’s office. He had just bor¬ 
rowed of the same bank, on collateral, $16,000.00 addi¬ 
tional, used to take up his firm’s overdrafts on the same 
bank, some long-standing (R. 37-44) and other checks 
which overdrew the account the next day. The $4,000.00 
was borrowed to take up his firm s check on his firm’s 
bank, payable to a customer, and his firm was within 
twenty days of bankruptcy (November 16, 1914). 

In the case of Smith vs. Trader's National Bank, 82 
Texas, 368, it was held that the value of stock may be 



shown by proving how much could be borrowed upon it 
at the place where the company’s headquarters was. 

In the case of Simpkin vs. Low, 54 N. Y. 159, 184, 
the amount which could be borrowed on bonds, in coin, 
was received as evidence of value, the court saying: 

“* * * But there is affirmative evidence of 

value equal to or closely approximating the coin rate, 
in the fact testified to that money could be borrowed 
upon these bonds as collateral at par in coin. It was 
upon that evidence, a question for the jury at least, 
whether upon such loans the value of the collateral 
is not alone or mainly considered, and in that event 
it found as fair and direct means of measuring the 

value, though not so exact and conclusive as sales in 
actual market.” 

The situation of the defendant negatived the idea of 
any personal element in the loan of $4,000.00 and was 
for the jury. 

In the circumstances, it was a powerful fact in its 
tendency to establish the value in issue. It was a loan 
at $200 per share—more than eleven times the amount 
of value requisite under the first count, and more than 
one hundred times the value requisite under the third 
count. The loan was made by a national bank expressly 
on the security of the stock; with knowledge of de¬ 
fendant’s straightened circumstances, and in the usual 
course of business. It not only afforded evidence of the 
value, but such a wide margin above thirty-five dollars 

as be a safe basis for a finding beyond a reasonable 
doubt. 

Other cases hold that the amount obtained by the de¬ 
fendant for property converted by him may be the 
measure of damages, in trover: 

Ewart vs. Kerr , 1 and 2 McMullen (S. C.) 241. 



Ins. Co. vs. Talmadge, 4 Daly (N. Y.) 540, 541. 

Shaw vs. Holland, 15 Mees. & Welsh. (Eng.) 
136, 145. 

These cases do not rest upon estoppel, because trover 
does not affirm the disposition of the property and claim 
the proceeds. It repudiates the sale and claims dam¬ 
ages measured by value. 

It appeared in evidence that on the day before the 
embezzlement of the stock, the defendant’s stock clerk, in 
arranging to undertake the sale of the stock at 210 a 
share, or 208 for a quick sale, stated that the firm had 
sold some of the stock a “very short time before” at 
210. A “very short time” is something of significance 
to a stock brokerage firm and exhibits a basis in the 
mind of the clerk, at the time, for calculating Helmus’ 
price to be about the “market value.” This declaration 
was in the usual course of the clerks employment; was 
a part of the res gestae, and was brought out by the de¬ 
fendant himself (R. 124). It was admissible as an ad¬ 
mission on the part of the defendant. 

Cliquot's Champagne, 3 Wall. (U. S.) 114, 140; 

American Fur Co. vs. United States, 2 Pet. (U. 
S.) 364; 

Lush vs. Druse, 4 Wend. (N. Y.) 315. 

In the case of Cliquot's Champagne , 3 Wall, 114, 140 
(supra), a criminal prosecution by libel under the revenue 
law, evidence was given, as an admission as to price, 
of a statement made by the defendant’s Paris agent upon 
inquiry. The Court said: 

\\ hatever is done by an agent, in reference to 
the business in which he is engaged, and within the 
scope of his authority, is said or done by the prin- 
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cipal, and may be proved as well in a criminal as nflik 
Mr in a civil case, in all respects, as if the principal 
was the actor or the speaker.” 

The evidence of the clerk’s declaration was evidence 
of a sale tending to establish that the value was above 
the requisite amount. 

Broum vs. Lawton, 6 N. Y. Sup. 137, 138: 

Action, inter alia, for damages for conversion of twelve 
shares of stock. 

‘‘The jury awarded $300, or $25 a share. * * 

* The shares had no market value, and the testi¬ 
mony was necessarily limited to special sales, and to 
the condition of the company. The demand was in 
December, 1886, and the defendant in the latter part 
of 1885, admitted that he had sold some of this 
stock for $200 per share—when, he did not say. A 
witness testified that he had sold a lot of this 
stock to the defendant for $55 per share, when 
does not clearly appear. * * * Upon this testi¬ 
mony the learned judge properly submitted the ques¬ 
tion of damages to the jury, and their verdict seems 
to be reasonable, if not insufficient.” 

Action of trover for conversion of stock: 

‘‘The trial court also found that the stock in ques¬ 
tion was of the value of $1,091.36 and that the 
plaintiff had sustained damages to that amount. * 

* * It appears from the evidence that the stock 
had no market value; hence evidence of what it sold 
for in a bona fide transaction was relevant to prove 
its value.” (Italics supplied.) 

Humphreys vs. Minn. Clay Co.. 94 Minn. 
469, 471. 

Harrozv vs. St. Paul & D. R. R., 43 Minn. 71. 

In the case of Murray vs. Stanton, 99 Mass., 345, 348, 
the Court said: 



* * * A market value as signifying a price 

established by public sales, or sales in the way of 
ordinary business, as of merchandise, is not neces¬ 
sary to the assessment of damages, or the appraisal 
of property that is the subject of a judicial valua¬ 
tion. Property is often the subject of such legal 
\aluation, for which no proof of value in the market 
could be given, because it is not brought into the 
course of trade, and is not known in the market, 
and therefore is incapable of any estimate in that 
mode. In such cases the real value is to be ascer¬ 
tained from such elements of value as are ascer- 
tamable. The promissory note of an individual may 
have no market value. But proof of the solvency 
of the maker, or that the note is secured on real 
estate, in whole or in part, would require that some 
value, according to the fair estimate of its probable 
proceeds, should be put upon it. * * * 

“When there is a ‘market value,’ it shows the price 
at which either party may have relief from the con¬ 
sequences of the default of the other; and therefore 
it properly measures his damages. But when there 
is no such standard, the damages must be estimated 
from other means of valuation.” 

In criminal cases, as well as civil, resort may be had 
to evidence other than market value. 

In the case of State vs. Fenn, 41 Conn. 590, 605, a 
charge of larceny of a promissory note, the note being 
for $2,300.00, secured by mortgage on real estate, the 
defendant asked the collecting agent to see the note and 
then made way with it. It was his own obligation. The 
verdict found the value to be $2,300.00. There was no 
other evidence. The Court: 

The direct proof of the value and ownership was 
not necessarily conclusive, but we think it was so 
far corroborated by the circumstances, and especially 
by the conduct of the defendant, that we cannot 





properly say the verdict with respect to those allega¬ 
tions was unwarranted.” 

Other criminal cases are not so satisfactory because 
no particular value was deduced from the evidence, but 
they authorized value to be found generally from evi¬ 
dence other than sales in market. 

Houston vs. State , 13 Ark. 66, 67: 

Value inferred from the fact that the thief would 
not be likely to steal a valueless thing, and the fact 
that the horse stolen was able to travel one hundred 
miles on the return when recovered. 

Also: Com. vs. McKenney, 9 Gray (Mass.) 114. 

State vs. Walker, 119 Mo. 467, 469: 

Value established by actual instead of market 
value of brood hogs stolen. 

Com. vs. Logan, 3 Brewster (Pa.) 341: 

Value of stolen pocketbook inferred from inspec¬ 
tion. 

Com. vs. Burke, 12 Allen (Mass.) 182, to same 
effect. 


Gatewood vs. Com., 20 Ky. L. Rep. 1, 2: 

Value of $20.00 for stolen cow inferred from 
proof that she was twice sold after the theft for 
$20.00 and $22.50 respectively. 

“There is nothing in the statute requiring that a 
verdict shall show that the finding was the market 
value.” 

State vs. Pratt, 20 Iowa, 267. 

The value required by the statute was overwhelmingly 
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established by competent evidence, and it is not pretended 
that there is any doubt of the market value being incon¬ 
sistent with the value established. It was competent for 
the defendant, upon his motion for a new trial, to estab¬ 
lish that fact by affidavit if it could be done. But he 
stands before an appellate court without any pretence that 
the value was less than $210 per share in fact, and with¬ 
out any showing of a meritorious complaint against the 
value implied by the verdict. 

II. 

DOES THE INSTRUCTION OF THE COURT TAKE 
FROM THE JURY THE QUESTION AS TO 
THE AMOUNT OF THE VALUE, OR IS THAT 
QUESTION LEFT OPEN, TO BE DETER¬ 
MINED AS THE JURY MAY CONSIDER THE 
TESTIMONY WARRANTS? 

In the main charge, the court stated (R. 162) that: 

“It is not necessary that the Government should 
prove the market value of the stock of the Mergen- 
thaler Linotype Company. The statute under which 
the indictment was found is satisfied if it had anv 
value,“ etc. (Italics supplied.) 

Standing alone, this part of the charge was in direct 
response to the defendant’s prayers numbered 40 and 41. 
In those prayers the defendant undertook to collate the 
necessary things to be proved “before they can find the 
defendant guilty (R. 157, 158), and expressed them as 
follows: 

“1. That the defendant was the agent, etc. 

“2. That with criminal intent he wrongfully and 
fraudulently converted, etc. 



“3. That the said certificate of stock was a thing 
of value. (Italics supplied.) 

“4. That the said certificate of stock came into 
his possession and under his care by virtue of being 
the agent, etc. 

“5. That the said certificate of stock was owned 
by, etc.” 

The only other reference to the matter of value by the 
court was, “I made no such statement as that” (that no 
value need be proved). “I said that the market value need 
not be proven but that value must be proven, and that evi¬ 
dence of value was that the money was borrowed on the 
stock, if they believe it was borrowed on the stock.” 
(Italics and parenthesis supplied.) And the only excep¬ 
tion taken was: “to save the point made by certain in¬ 
structions in which we requested the court to instruct 
the jury that in finding the defendant guilty under the 
first or third counts they must definitely fix the sum” 
(Italics supplied.) 

These quotations are not made to question the suffi¬ 
ciency, or the taking, of an exception, at this point, but 
merely to show that the court’s words do not necessarily 
exclude the quantum of value, any more than the de¬ 
fendant’s 40th and 41st prayers would have done. Both 
were correct, so far as they went, in the aspect of the 
kind, as distinguished from the amount of value. In 
other words, the kind of value was involved, but it is con¬ 
ceded, even complained, that the court did not have in 
mind the idea of value with reference to the amount 
of thirty-five dollars. And unless the amount of thirty- 
five dollars was invoked as a measure of value by the 
defendant, the only duty of the court, as all now con¬ 
ceive, was to refrain from charging that any amount of 
value would satisfy the statute. If the court did not so 
affirmatively charge, his action squares with all the au- 



thorities cited on the point in the Government’s original 
brief. Indeed, without impinging upon the amount with 
reference to thirty-five dollars it is difficult to conceive 
how else the court could have charged; and unless some 
prayer for instruction invokes the measure of thirty-five 
dollars, it would have been reversible error, at the option 
of the defendant, for the court to inject that issue. This 
is not only the doctrine of authority, but of reason and 
defensive policy. 

In the case of White vs. State, 28 Texas App. 71, 73, 
where the evidence was that more than one hundred dol¬ 
lars was found in the defendant s possession, the court 
said: 

It was error we think to charge with respect to 
the theft of property of less value than twenty dol¬ 
lars. No such issue was raised by the evidence. 
\\ hile this error in the charge would be regarded as 
favorable to the defendant, and therefore immaterial 
if it had not been excepted to, yet, having been ex¬ 
cepted to and properly presented by a bill of ex¬ 
ceptions, we must hold the error to be reversible 
error.” 

To the same effect: 

Cunningham vs. State, 27 Tex. App. 479. 

The value to a defendant and the practice of avoiding 
the danger of a compromise verdict by eliminating refer¬ 
ence to the lesser degree of the offense furnish the sub¬ 
stantial, rather than the technical, basis for the decisions 
of the Texas court of appeals, and are recognized in 
their importance in People vs. Bailey, 142 Calif. 434, 435 
(Government’s original brief, p. 36). 

If the court would avoid the error last referred to, he 
must leave it to the defendant to make the lesser degree 






the subject of inquiry, and this the defendant must do by 
a specific request if he controverts the amount of the 
value. This doctrine is set forth, with authorities, in the 
Government’s original brief (p. 29 et seq.). 

In the case of Jones vs. State, 49 Ind. 549, 551, a case 
of larceny of hogs, the court said: 

“* * * va j ue 0 f the hogs alleged in the 

indictment to have been stolen was fully proved, and 
their value was such as to preclude any question as 
to whether it was grand or petit larceny. The in¬ 
struction was correct as far as it went, and if the 
defendant desired it to be made more specific, he 
should have prepared an instruction covering the 
point.” (Italics supplied.) 

This branch of the case has been discussed with refer¬ 
ence to the question whether the court expressly took 
from the jury the amount of the value by the adoption 
of language no more apt for the purpose than that of 
the defendant’s 40th and 41st prayers, in a case where the 
amount of the value was not specifically challenged in this 
particular. The defendant was in a position to claim 
that he had not challenged the amount of the value and 
that he alone could do so on the evidence. And the only 
way the court could avoid reference to it was to speak 
of value in general terms, as was done. 

SECTION 851-a OF THE CODE WAS NOT 
INVOKED BY DEFENDANT 

The record in this case contains no reference to section 
851-a of the Code either by its number or by its pro¬ 
visions. No prayer for instruction refers in any way to 
the value of thirty-five dollars. No prayer asks the court 
to charge as to value with reference to stock as such. 
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No exception or objection in the record relates or refers 
to the amount of thirty-five dollars or to section 851-a of 
the Code. The truth of these assertions demonstrates that 
the defendant in no manner or form acquainted the court 
with any desire to question the value of the stock in that 
regard. In fact, the stock was never mentioned except 
to distinguish it from the certificate as a piece of paper. 
Therefore, the defendant is basing all his claims upon the 
assumption that the language of some of his prayers is 
broad enough to include all phases of the word “value,” 
and therefore to include the amount of value. 
The expedient is neither sufficient nor permissible. But 
a careful observance of the instructions and exceptions 
discloses that they not only do not identify the point of 

the amount of the value, but that they could not fail to 
obscure it. 

Only a few of the prayers refer to value. Number 
24 and Number 25 (R. 152) relate exclusively to the in¬ 
trinsic value of the certificate, the latter expressly refer¬ 
ring to Section 834 of the Code, but ignoring Section 
905, which includes things of representative value therein. 
Number 33, Number 34 and Number 35 (R., p. 155) 
ignore the representative character of the certificate and 
ask the jury to find their legal character as things apart 
from the shares of stock they represent. Number 36 and 
Number 37 (R., p. 156) sought to require a finding be¬ 
yond a reasonable doubt of the “figure” of the value of 
the certificate. 

Unless it is unnecessary for the defendant to claim the 
benefit of Section 8r>l-a of the Code, he has waived it. 
Neither expressly, nor by any implication, did the de¬ 
fendant, by his prayers, ask the court to instruct that the 
jury must find a value in excess of thirty-five dollars, or 
give the court any intimation that he disputed the value 





in this regard. Every exception, objection, prayer for 
instruction, or suggestion, in any way reproduced in the 
record, had the irresistible tendency to lead the court and 
the counsel for the Government to believe that value was 
questioned only with reference to the distinction between 
“stock” and “certificate” as such. 

The defendant was even unfortunate in excepting to the 
court’s reference, in the charge, to the statutes supposed to 
encompass the offense. The court quoted the provisions 
of Sections 834 and 905 of the Code to explain the of¬ 
fense charged (R. 159). He did not refer to Section 
851-a, as all know. Again the defendant lost his oppor¬ 
tunity to invoke Section 851-a, for he excepted in these 
words: 


“May it please your Honor, we desire to renew 
each exception heretofore taken to the refusal to give 
the special instructions as at the time requested, and 
to save the question already made we except to that 
part of your Honor’s general charge which states 
to the jury, in the concluding part, that the crime 
charged in certain statutes, which your Honor read, 
is set forth in the first count of the indictment, and 
also in the third count.” (Italics supplied.) 

It is unfortunate that, while the defendant’s alertness 
was concentrated upon the statutes which define the of¬ 
fense, he did not protest that Section 851-a of the Code 
had something to do with it; because in that juncture 
the court could have submitted the question of the amount 
of value to the jury, or this court could review if he 
refused. 

Of course, if the defendant should have purposely con¬ 
cealed any question as to the amount of value from the 
court or jury, it would not be tolerated that he could 
afterwards claim any advantage by his own wrong. But 
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the question is, whether the extraordinary coincidence 
that none of the defendant’s prayers, exceptions, objec¬ 
tions or motions ever suggested a question of the value of 
the certificates or the stock which they represent, with 
reference to the amount of thirty-five dollars, leaves him 
in any better position. This question concerns the ap¬ 
pellant, and is addressed to a court of error. The pro¬ 
ceedings below are prima facie right, and if wrong, it 
is demonstrable, and the demonstration must be found in 
the exceptions. 

In answer to the second question for re-argument the 
Government says the court below never dealt with the 
question of the amount of value, and therefore did not 
withdraw it from the jury. 

III. 

DOES THE EVIDENCE TEND TO SHOW THAT 

THERE WERE TWO CRIMES COMMITTED, 
OR BUT ONE? 

As shown by the original briefs herein (Defendant’s, 
p. 91; Government’s pp. 62, 64) the authorities supporting 
the affirmative and negative of the question are in con¬ 
flict. The diverging conclusions reached in the conflict¬ 
ing cases are based upon considerations which seemed 
controlling to the particular courts announcing the deci¬ 
sions. All the cases cited in both briefs happen to be 
American cases lacking the uniformity which is peculiar 
to the English law of crimes owing to the well-known ad¬ 
herence to principle in those modifications which hu¬ 
manity and the progress of time have suggested. There¬ 
fore, in dealing with offenses which owe their origin to 
the English common law, the experience and analogy of 



that law must be the safest guide to decision until arbi¬ 
trary changes are adopted for better or for worse by 
competent authority. 

United States vs. Beer man, 5 Cranch, C. C., 412, and 
Commonwealth vs. Sullivan, 104 Mass. 552, follow the 
English course of authority and sustain the right to treat 
as two offenses the stealing of different people’s prop¬ 
erty at the same time and by the same act. 

In 1838 the United States Circuit Court of the District 
of Columbia, by the majority opinion of the three judges, 
delivered by Chief Justice Cranch (5 Cranch, C. C., 412, 
420), sustained the conviction and sentence for several 
offenses of larceny of the property of different persons by 
the same act and at the same time. 

United States vs. Beerman, 5 Cranch, C. C., 412. 

The case is curious in that the majority opinion was in 
response to the minority opinion. But the majority opin¬ 
ion reviews the English cases and fashions its conclusion 
accordingly, while the minority opinion cites no authority, 
and proceeds chiefly upon considerations of humanity 
as the author conceived them. The case has never been 
authoritatively overruled, but thirty-nine years later it 
was criticised and disapproved in an obiter dictum in 
Hoiles vs. United States, 3 MacArthur (D. C.) 370, 373, 
which is cited on appellant’s brief. 

No authoritative decision has departed from the ruling 
in United States vs. Beerman {supra) in this jurisdiction 
since 1838. 

From the standpoint of principle the crimes of theft 
accomplished by trespass or breach of faith ought to be, 
as they have been, distinguished only by the consider¬ 
ation whether they are big or little. It would be good to 
know that a person who might do a little wrong would 
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shrink from a big one, unless he became abandoned. 
While the man whose property is stolen is not a party 
to the prosecution, he is the party immediately injured. 
The Government prosecutes because the nature of the act 
by which he is injured is a public wrong. And if he 
cannot rely upon Government activity he may resort to 
the ancient relief of self help, which Government is in¬ 
terested to avoid. The punishment for injury to one 
may not be adequate punishment for injury to another 
by the same act, yet as to each, all the elements of a 
separate crime exist. 

In the case at bar the defendant could have injured 
every customer by a single act of embezzling the property 
of each at one and the same time. If the power of the 
court to impose sentence is limited to the single act, 
it may impose a mild sentence without knowing the ex¬ 
tent of the single crime, and foreclose other prosecutions. 
On the other hand, if it be not limited by the single act, 
it may exercise discretion to the point of abuse, yet no 
further. 

It is therefore submitted that the authorities which suj> 
port the discretion to impose the statutory penalty as to 
count one and count three, as well, are preferable to the 
contrary authority, and are consistent with the policy of 
the established law in this District. 
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IV. 


DID THE JURY FIND, NOTWITHSTANDING THE 
INSTRUCTION OF THE COURT, THAT THE 
VALUE OF THE PROPERTY ALLEGED TO 
BE EMBEZZLED WAS WORTH THE AMOUNT 
NAMED IN THE INDICTMENT? 

The Government does not claim that the verdict con¬ 
cludes more than that which was in issue. It conceives 
that the value in issue was a sum measured by thirty-five 
dollars or more, and that the verdict imports a value of 
more than thirty-five dollars as to each count, on the 
principles relied upon in answer to question one. 

It is urged that the value of more than thirty-five dol¬ 
lars was established and found as to both the first and 
third counts; that the court’s instructions were in accord¬ 
ance with law, and that the verdict and judgment below 
were correct and should now be affirmed. 

Respectfully submitted, 

John E. Laskey, 

United States Attorney , D. C. 

James B. Archer, 

Assistant U. S. Attorney, D. C. 
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